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SYLLABUS  

PAPER 8 : INDIRECT TAX LAWS 
(One paper – Three hours – 100 marks) 

Level of Knowledge: Advanced knowledge 

Objectives:  

(a) To gain advanced knowledge of the principles of the laws relating to central 
excise, service tax and customs 

(b) To acquire the ability to apply the knowledge of the provisions of the above-
mentioned laws to various situations in actual practice  

Contents: 

Section A: Central Excise (25 marks) 

Central Excise Act, 1944 and the Central Excise Tariff Act, 1985 

Section B: Service Tax (50 marks) 

Law relating to service tax as contained in the Finance Act, 1994 as amended from 
time to time  

Section C: Customs and Foreign Trade Policy (25 marks) 

Customs Act, 1962, Customs Tariff Act, 1975 and Foreign Trade Policy to the extent 
relevant to the Customs Law 

Note – If new legislations are enacted in place of the existing legislations relating to 
central excise, customs and service tax, the syllabus will accordingly include such new 
legislations in place of the existing legislations with effect from the date to be notified 
by the Institute. 

. 
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A WORD ABOUT PRACTICE MANUAL 

The distinctive characteristic of the Chartered Accountancy Course i.e., distance learning, 
emphasizes the need for bridging the gap between the students and the Institute and for this 
purpose, the Board of Studies provides a variety of educational inputs to the students.  The 
subject-wise Practice Manuals is one of such inputs provided by the Board of Studies.    

The Practice Manuals are highly useful to the students preparing for the examinations, since 
they get answers to all significant questions relating to a subject at one place and that too, 
grouped chapter-wise.  It covers a wide range of questions including practical questions and 
questions based on case laws.  The Practice Manual includes questions from past 
examinations at Final level as well as other important questions, which would facilitate in 
thorough understanding of the provisions contained in the Chapters of the Study Material.   

Students are advised to read the Study Material [Edition: November, 2015 Reprint 
Edition: November, 2016] along with: 

(1) The Supplementary Study Paper – 2016 explaining the amendments by the Finance 
Act, 2016 and the significant notifications and circulars issued between 1.5.2015 
and 30.4.2016, relevant for May, 2017 and November, 2017 examinations; and  

(2) The Select Cases in Direct and Indirect Tax Laws – 2016, wherein select significant 
Supreme Court and High Court decisions upto 30.4.2016 have been summarized and 
reported.  

Both the Supplementary Study Paper – 2016 and Select Cases – 2016 have been divided 
into chapters in line with the Study Material to facilitate combined reading of related 
provisions.  

The significant notifications and circulars issued after 30.04.2016 and significant case 
laws reported after 30.4.2016 but relevant for May 2017 and November 2017 
examinations would be given in the Revision Test Paper (RTP) for the said 
examinations.  

The Practice Manual on “Indirect Tax Laws” is divided into chapters in line with the Study 
Material, Supplementary Study Paper 2016 and Select Cases in Direct and Indirect Tax Laws - 
2016.  This will help the students correlate the Practice Manual with these publications and 
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facilitate in complete revision of each chapter.  The questions included in this Practice Manual 
have been adapted and answered on the basis of the indirect tax laws as amended by the 
Finance Act, 2016 as well as notifications and circulars issued till 30.04.2016 and would, 
therefore, be relevant for students appearing in May, 2017 and November, 2017 examinations.   

The Practice Manual will serve as a useful and handy reference guide while preparing for Final 
Examination.  Further, it will enhance the understanding about the pattern of questions set 
at the examination and the manner of answering such questions. It will enable solving 
the problems in the best possible manner and guide the students to improve their 
performance in the examinations.  It will also help them to work upon their grey areas and 
plan a strategy to tackle theoretical as well as practical problems.  For further clarifications/
guidance, students may send their queries at swati.bos@icai.in.  

Happy Reading and Best Wishes! 
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 1 
Basic Concepts 

Question 1  
Explain briefly the following with reference to Central Excise Act 1944:- 
(a) Excisable goods  
(b) Taxable Event 

Answer  
(a) As per section 2(d) of the Central Excise Act, 1944, “excisable goods” means goods 

specified in the First Schedule and Second Schedule to the Central Excise Tariff Act, 
1985 as being subject to the duty of excise and includes salt. 

 The Explanation to section 2(d) states that “goods” include any article, material or 
substance which is capable of being bought and sold for a consideration and such goods 
shall be deemed to be marketable.  Thus, the concept of deemed marketability is 
introduced by this explanation. 

(b) ‘Taxable Event’ is the event, which on its occurrence, creates or attracts the liability to 
tax.  In the context of central excise, ‘taxable event is the “manufacture” of goods as per 
section 3 of Central Excise Act.  However, the collection of duty is postponed to the stage 
of removal of goods as per rule 4 of the Central Excise Rules, 2002.  
In Wallace Flour Mills Vs CCEx (1989) 44 ELT 598, the Apex Court held that the taxable 
event for the liability to duty was manufacture of goods but the duty could be levied and 
collected at any later stage for administrative convenience.  Merely because the payment 
of duty under rules is postponed to the stage of removal, it could not be contended that 
the removal of goods has become the taxable event for the levy of duty.   
Besides, it is also worth mentioning that the excisable goods which were chargeable to 
duty under the Tariff at the time of manufacture but were exempted under an exemption 
notification will be liable to payment of duty if, post manufacture and prior to removal, 
such exemption is withdrawn.  On the other hand, where the goods were outside the 
purview of the Tariff at the time of manufacture, they would not be chargeable to duty 
even though subsequent to manufacture but prior to removal, such goods were brought 
within the purview of the Tariff or were charged to a duty of excise by means of an 
amendment to the Tariff. 
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Question 2 
Explain briefly with reference to the provisions of the Central Excise Act the term “Deemed 
Manufacture”. 

Answer 
As per section 2(f) of the Central Excise Act, 1944 "manufacture" includes any process- 
(i) incidental or ancillary to the completion of a manufactured product;  
(ii) which is specified in relation to any goods in the Section or Chapter Notes of the First 

Schedule to the Central Excise Tariff Act, 1985 as amounting to manufacture, or 
(iii) which, in relation to the goods specified in the Third Schedule, involves packing or 

repacking of such goods in a unit container or labelling or re-Iabelling of containers 
including the declaration or alteration of retail sale price on it or adoption of any other 
treatment on the goods to render the product marketable to the consumer, 

and the word "manufacturer" shall be construed accordingly and shall include not only a 
person who employs hired labour in the production or manufacture of excisable goods, but 
also any person who engages in production or manufacture on his own account. 
The processes that qualify to be manufacture as per clause (ii) and (iii) of section 2(f) are 
termed as deemed manufacture.  
Thus, if any process which is specified in the Section or Chapter Notes of the First Schedule 
to the Central Excise Tariff Act, 1985 as amounting to manufacture is carried out, goods will 
be deemed as manufactured, even if as per Court decisions, the process may not amount to 
manufacture. For instance, if any of specified processes (like re-packing, re-labelling, 
alteration of retail sale price etc.) is being carried out on goods covered in Third Schedule to 
the Central Excise Act, 1944, the process will be deemed as manufacture. 

Question 3 
Briefly explain the following with reference to the provisions of Central Excise Act, 1944: 
(i) Wholesale dealer 
(ii) Factory 
(iii) Dutiability of waste and scrap 

Answer 
(i) As per section 2(k) of the Central Excise Act, 1944, wholesale dealer means a person 

who buys or sells excisable goods wholesale for the purpose of trade or manufacture and 
includes a broker or commission agent who, in addition to making contracts for the sale 
or purchase of excisable goods for others, stocks such goods belonging to others as an 
agent for the purpose of sale.  
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(ii) As per section 2(e) of the Central Excise Act, 1944, factory means any premises, 
including the precincts thereof, wherein or in any part of which excisable goods other 
than salt are manufactured, or wherein or in any part of which any manufacturing 
process connected with the production of these goods is being carried on or is ordinarily 
carried on.  

(iii) The issue relating to dutiability of waste and scrap was settled by the Supreme Court in 
the case of Khandelwal Metal & Engineering Works Vs Union of India 1985 (20) ELT 222 
wherein it was held that notwithstanding that process waste and scrap arose as 
intermediate products or by-products out of final products, such process waste and 
scrap, if marketable, would be chargeable to duty in view of the incorporation of the 
specific sub-headings in various Chapters of the Tariff.  The Apex court held that process 
waste and scrap is a commercially distinct and identifiable product and has commercial 
value.  Hence, such waste and scrap is chargeable to duty if covered in the Tariff.   
Therefore, the position as it currently stands is that all process waste and scrap if 
incorporated in the Tariff, and if marketable, would be chargeable to duty.  It is important 
to note here that as the excise duty is on manufacture, the waste and scrap actually 
generated in the course of manufacture alone is chargeable to duty. 

Question 4 
Briefly explain the following with reference to the provisions of the Central Excise Act, 1944: 
(i) Adjudicating authority 
(ii) Assembly tantamounts to manufacture  
(iii) Processing and Manufacture 

Answer 
(i)  Section 2(a) of the Central Excise Act, 1944 defines adjudicating authority to mean any 

authority competent to pass any order or decision under this Act.  However, it does not 
include the following: 
(a) Central Board of Excise and Customs constituted under the provisions of Central 

Board of Revenue Act, 1963; 
(b) Commissioner of Central Excise (Appeals); 
(c) Appellate Tribunal. 

(ii) Assembly is a process of putting together a number of items or their parts to make a 
product.  All cases of assembly may not amount to manufacture as an already 
manufactured item may also be assembled to put it in a readily usable form.   
However, assembly of various parts and components may tantamount to manufacture if a 
new product which is movable and marketable emerges out of such assembly.  
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Therefore, if an “immovable property” emerges after such assembly, it will not be 
considered as manufacture. 
The Apex Court in the case of Narne Tulaman Manufacturers Pvt. Ltd. V CCE 1988 (38) 
E.L.T. 566 (S.C) held that if the assembly results in new commercial commodity with a 
distinct name, character and use, then it would amount to manufacture.  

(iii) It is necessary to differentiate between manufacture and processing.  Manufacture 
involves a series of processes, whereas a process is one of the activities undertaken for 
manufacture of a product from input materials.  Manufacture is the cumulative effect of 
various processes to which raw materials are subjected and each such step towards the 
finished product would constitute processing in relation to the manufacture.   

 In Empire Industries v. Union of India 1985 20 ELT 179 (SC) it was held that any process 
creating something else having distinctive name, character and use would be 
‘manufacture’. 

Question 5 
Briefly describe whether a raw material supplier can be treated as manufacturer? Are there 
any exceptions to aforestated preposition? 

Answer 
The person carrying out the actual manufacturing process is the manufacturer even if the raw 
material is supplied by someone else and the goods have been manufactured as per his 
specifications as the relationship between the raw material supplier and the job worker is on a 
principal to principal basis.  Merely by supplying the raw material, the supplier thereof cannot 
be construed as the manufacturer.  Therefore, it is not relevant as to whether the raw material 
belongs to the manufacturer or not. 
Ownership of raw material is not relevant to determine who the manufacturer is.  If the 
relationship between the raw material supplier and the job-worker is that of a principal and 
agent, the raw material supplier will be the manufacturer.  It may be noted that a person 
supplying the raw material cannot be considered as hiring the job worker if he does not 
supervise and control the activities of the job worker.  However, if the manufacturer is a 
dummy or fake unit, then the raw material supplier will be deemed to be the actual 
manufacturer. 

Question 6 
Discuss briefly, whether excise duty is attracted on the excisable goods manufactured in the 
following cases: 
(i) in the State of Jammu and Kashmir;  
(ii) by or on behalf of the Government.  
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Answer 
(i) Yes, excise duty is attracted on the excisable goods manufactured in the State of Jammu 

and Kashmir.  Though originally the Central Excise Act, 1944 did not apply to Jammu and 
Kashmir, its application was extended to the same with the enactment of Taxation Laws 
(Extension to Jammu and Kashmir) Act, 1954. 

(ii) Section 3(1A) of the Central Excise Act, 1944 provides that the excise duty shall be 
levied and collected on all excisable goods other than salt which are produced or 
manufactured in India by, or on behalf of, Government, as they apply in respect of goods 
which are not produced or manufactured by Government.  Thus, excise duty is payable 
on goods (except salt) manufactured by, or on behalf of, the Government (both Central & 
State) also. 

Question 7 
State briefly whether the following circumstances would constitute “manufacture” for purposes 
of section 2(f) of the Central Excise Act, 1944: 
(i) Both inputs and the final product fall under the same tariff heading under the First 

Schedule to the Central Excise Tariff Act, 1985 (Tariff Act.)  
(ii) Inputs and final product fall under different tariff headings of the Tariff Act. 

Answer  
(i) ‘Manufacture’ is bringing into goods known in the market having distinctive name, 

character or use and separate and identifiable function.  Once a new commodity having a 
definite and distinct commercial identity in market is produced and the same has been 
specified in the tariff, it is exigible to duty.  It is irrelevant whether the new article falls into 
the same tariff heading as the duty paid raw material from which it is manufactured, or 
belongs to a separate tariff heading. 
It was held in CCEx. v. Kapri International (P) Ltd. (2002) 142 ELT 10 (SC) that if 
manufacture takes place, the commodity is dutiable even if the raw material and the 
resultant product fall under the same tariff heading.  For instance CCEx., Jaipur v. 
Mahavir Aluminium Ltd. (2007) 212 ELT 3 (SC) it was held that converting aluminium 
ingots (7601.10-old entry) into aluminium billets (7601.01-old entry) is ‘manufacture’, 
because they have separate, distinct and identifiable marketability and saleability. 
Note:  Aluminium ingots and aluminium billets are presently classified under Heading 
76011010 and Heading 76011020 respectively. 

(ii) As held in CCEx. v. Markfed Vanaspati (2003) 153 ELT 491 (SC), mere change in tariff 
does not mean that there is ‘manufacture’.  It was confirmed in CCEx. v. SR Tissues 
(2005) 186 ELT 385 (SC) that just because raw material and finished product fall in 
different tariff headings it cannot be presumed that process of obtaining finished product 
from such raw material automatically constitutes ‘manufacture’. 
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Therefore, manufacturing is not only about a process and a product but it is about a new 
identity that must emerge out of the given process.  Mere mention of process in tariff entry is 
not sufficient, it must be specifically stated that a particular process amounts to ‘manufacture’ 
– Shyam Oil Cake Ltd. v. CCEx. (2005) 174 ELT 145 (SC – 3 members bench). 

Question 8 
"Mere selling of a commodity does not mean it is marketable".  Elucidate. 

Answer  
Unless the goods are capable of being marketed, they cannot be charged to duty. 
Marketability is the capability of a product of being put into the market for sale.  Supreme 
Court in Union of India v. Delhi Cloth and General Mills Case – 1977 (1) ELT (J199) has held 
that in order to become goods, it is necessary that an article must be something which can 
ordinarily come to the market to be bought and sold.   
The Supreme Court in CCEx v. Tata Iron and Steel Co. Ltd. 2004 (165) E.L.T. 386 has held 
that the dross and skimming are merely the refuse, scum or rubbish produced during the 
process of manufacture.  The Supreme Court has held that merely because the dross and 
skimming are sold to customers, it cannot be inferred that they are marketable commodity as 
even rubbish can be sold.  However, that does not make rubbish a marketable commodity.  
Mere selling of a commodity does not mean that it is marketable since a commodity can also 
be sold as rubbish.  Marketability means selling of a commodity which is known to the 
commerce and which may be worthwhile to trade in.   
In view of these decisions it can be inferred that in order to be marketable an item should be 
capable of being bought and sold.  However, the item should be something which is 
worthwhile to trade in and not just refuse, scum or rubbish.  

Question 9 
A Port Trust used cement concrete armour units in the harbour for keeping water calm.  Each 
unit weighed about 50 tons and is like a tripod and keeps water calm and tranquil.  These 
units are essentially in prismoid form and were made to order.  They are harbour or location 
specific.  The Central Excise Department did not have information that the same can be used 
in any other harbour. The Central Excise Department contended that the armour units are 
excisable goods and chargeable to duty.  
Examine the validity of the Department's contention in the light of decided case law. 

Answer 

The facts of the given case are similar to the case of Board of Trustees v. CCE 2007 (216) ELT 
513 (SC).  The Supreme Court held that in order to constitute “goods”, twin tests have to be 
satisfied, namely, process constituting manufacture and secondly marketability.  In this case, the 
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second test of marketability was in issue.  Armour blocks, in prisomoid form, were made to order 
and were of certain specifications.  They were harbour or location specific.  It would depend on the 
water level required to be maintained in the harbour.  There was no evidence to show that these 
blocks could be used in any other harbour.  Moreover, the Department failed to prove marketability 
of the impugned goods.  Therefore, assessee’s contention that the goods were not capable for 
being bought and sold in the market was accepted.   

Therefore, in the given case also, the Department’s stand is not correct and no duty is payable 
on the goods. 

Question 10 
Gaseous Ltd. purchased helium gas in bulk from the open market and its quality control officer 
conducted various tests and issued test reports stating the results of the tests.  The bulk 
purchase was packed and filled in cylinders of various sizes and certificates were issued along 
with quantities.  The purchases from the open market were of generic description and after 
test and analysis were sold to different customers based on their specific requirements with a 
profit margin of 40 to 60%.  The Central Excise Department claimed that duty had to be paid 
on the sale price as there was "deemed manufacture" in terms of Note 9 to Chapter 28 of the 
Central Excise Tariff, 1985 which reads as follows:  
"In relation to products of this Chapter, labelling or relabelling of containers or repacking from 
bulk packs to retail packs or adoption of any other treatment to render the product marketable 
to the consumer shall amount to manufacture."  
Briefly explain with a note based on case law, if any, whether:  
(i) the process of filling the bulk gas into cylinders of smaller quantities after tests and 

quality processes with distinct grades would amount to 'treatment' as per the said 
Chapter Note.   

(ii) it could be said that the helium gas purchased in bulk is already marketable and hence 
the Chapter Note will not be attracted in this case. 

Answer 
The facts of the given case are similar to the case of Air Liquide North India Pvt. Ltd. v. CCE 
2011 (271) E.L.T. 321 (S.C.).  Hence, answers to part (i) and (ii) are based on the 
observations and the decision in the said case. 
(i) Yes, the process of filling the bulk gas into cylinders of smaller quantities after the tests 

and quality processes with distinct grades would amount to ‘treatment’ as per the said 
Chapter Note.  
In the aforesaid judgment, the Apex Court observed that if the gas purchased by the 
assessee had not undergone any treatment and was being sold as such, customers of 
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the assessee could have purchased the same from the assessee’s suppliers and would 
not have paid a price 40% to 60% higher than the purchase price of assessee. 

(ii) No, the helium gas purchased in bulk was not already marketable and hence, Chapter 
Note will be attracted in this case.   
The Supreme Court observed that the marketability of the product to “the purchaser 
trading in it” is distinguishable from the marketability of the product to “the purchaser 
purchasing the same for final consumption”.  The phrase “marketable to the consumer” in 
the Chapter Note refers to the latter case.   
The helium gas purchased in bulk by the assessee was marketable to the “purchaser 
trading in it” and the helium sold by the assessee is marketable to “the person who 
purchases the product for his own consumption”. Hence, the product became marketable 
to the consumer after undergoing the said treatment.  Thus, the Chapter Note is attracted 
thereby making the assessee liable to pay excise duty. 

Question 11 
The assessee M/s T & Co. Ltd. were engaged in the manufacture of ‘tarpaulin made ups’.  
This was nothing but tarpaulin cloth prepared by making a solution of wax, aluminum stearate 
and pigments that were mixed.  The solution was heated in a vessel and was transferred to a 
tank.  Grey cotton canvas fabric was then dipped into the solution and passed through two 
rollers, whereafter the canvas was dried by exposure to sun. The tarpaulin made ups were 
prepared by cutting the cloth into various sizes and stitched and eyelets were fitted.   
The Central Excise Department has issued a show cause notice to M/s T & Co. Ltd. that the 
process of preparing tarpaulin made ups by means of cutting, stitching and fixing eyelets 
amounts to manufacture under the Central Excise Act, 1944.   
Write a brief note with reference to decided case law, if any, whether the Department’s view in 
the matter is legally sustainable. 

Answer 
The facts of the given case are similar to the one decided by the Apex Court in the case of 
CCE v. Tarpaulin International 2010 (256) E.L.T. 481 (S.C.)  In this case, the Apex Court has 
observed that stitching of tarpaulin sheets and making eyelets does not change the basic 
characteristic of the raw material as the process does not bring into existence a new and 
distinct product different from the original commodity.  The original material used i.e., the 
tarpaulin, is still called tarpaulin made-ups even after undergoing the said process.  Hence, 
the Supreme Court has held that process of making tarpaulin made ups by cutting, stitching 
the tarpaulin fabric and fixing eyelets therein cannot be said to be a manufacturing process 
liable to excise duty.   
Therefore, in view of the above-mentioned judgement, the Department’s view in the matter is 
not legally sustainable.   
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Question 12 
PQR & Co. is engaged in the business of fabrication and erection of structures of various 
types on contract basis.  They entered into a contract with M/s. XYZ Co. for fabrication, 
assembly and erection on turnkey basis of a waste water treatment plant. This activity 
involved procurement, supply, fabrication, transportation of various duty paid components and 
finally putting up a civil construction and erection of the waste water treatment plant and 
commissioning the same.  The entire fabrication is done at site.  The pressure testing was 
then carried out.  The plant cannot function as such until it was wholly built.  
The Excise Department has issued a show cause notice contending that the fabrication at site 
amounted to manufacture of excisable goods since the plant came into existence in an 
unassembled form as per drawings and designs approved by the client, M/s. XYZ Co., before 
the same was installed and assembled to the ground with civil work.  Therefore, according to 
the Department, excise duty was payable on the value of the plant excluding the value of the 
civil work.   
Briefly discus with reference to a decided case law, if any, whether the show cause notice is 
sustainable in law. 

Answer 
No, the show cause notice is not sustainable in law.  The facts of the case are similar to the 
case of Larsen & Toubro Ltd. v. UOI 2009 (243) E.L.T. 662 (Bom.).  The High Court opined 
that mere bringing of the duty paid parts in an unassembled form at one place, i.e. at the site, 
does not amount to manufacture of a plant.  Simply collecting together at site the various parts 
would not amount to manufacture unless an excisable movable product (say a plant) comes 
into existence by assembly of such parts.   
In the present case, the petitioner had stated that the waste water treatment plant did not 
come into existence unless all the parts were put together and embedded in the civil work.    
Thus, the Court held that no commercial movable property came into existence until the 
assembling was completed by embedding different parts in the civil works.  Accordingly, since 
waste water treatment plant was not a separate movable marketable goods and came into 
existence only on assembly of parts in the civil work, there was no question of levying excise 
duty on it. 

Question 13 
M/s. Cool and Kool Ltd. has two units, one in Jaipur and another in Delhi.  Jaipur unit 
manufactures condensing units which are cleared to Delhi unit on payment of appropriate excise 
duty.  Delhi unit procures cooling units manufactured locally and combines the same with such 
condensing units.  After conducting quality control test and affixing the brand name, the Delhi 
unit clears the complete units along with pipe kits, electrical cord, remote control, etc.   
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The Department contends that the process being carried out by Delhi unit amounts to 
manufacture as it is not a mere process of assembly whereas, the assessee argues that 
putting together various duty paid articles in a carton with a brand name to be marketed as ‘air 
conditioner’ is not manufacture.  No process is involved except that all the items are put 
together in one box.  
Explain, with the help of decided case law, whether the contention of the Department is 
correct in law?  

Answer  
Yes, the contention of the Department is correct in law.  The facts of the given case are similar 
to the case of Fedders Lloyd Corporation Ltd. v. CCEx. (2008) 221 ELT 3 (SC) wherein it was 
held that neither the condensing unit nor the cooling unit by itself, was a complete air 
conditioner.  It was only when these two were put together that the complete unit of air 
conditioner fit for use came into existence.  The air conditioner, so cleared by Delhi unit was a 
commercially new article.  Hence, the process amounted to manufacture. 
Processing and assembly of various parts and components may amount to manufacture if a 
new and identifiable product known in the market emerges, which is movable and marketable. 

Question 14 
WM Ltd. is manufacturing a product which is captively consumed to produce a final product, 
which is exempt from the payment of excise duty.  The intermediary product is having a 
distinct market of its own.  The company is of the view that since the final product is exempt; 
no duty liability arises on intermediary product also.  The Department objected to the view of 
the assessee. 
Discuss with reference to a decided case law, if any, whether the view of company is 
justifiable? 

Answer  
The duty of excise is a duty on manufactured goods which are movable and marketable.  If 
any manufactured goods satisfy the movability and marketability conditions, it would become 
dutiable even if it is an intermediate product and the final product is not dutiable.  Therefore, in 
the given case the intermediate product would be dutiable even though it is captively 
consumed and the final product is not dutiable as it has a distinct market of its own and is 
marketable.  Therefore, the company’s view is not justifiable and the Department’s view is 
acceptable. 
It may, however, be noted that Notification No. 67/95 CE dated 16.03.95 grants exemption 
from excise duty payable on capital goods and inputs (except light diesel oil, high diesel oil 
and petrol) manufactured in a factory and used within the factory of production in or in relation 
to manufacture of final products, if duty is payable on such final products. 
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Question 15 
Alpha Ltd. is engaged in the activity of cutting/slitting of jumbo rolls of toilet paper of a width 
exceeding 36 cms.  The jumbo rolls are purchased on payment of excise duty from various 
suppliers.  The process undertaken by Alpha Ltd. reduces the width of the jumbo rolls to less 
than 36 cms.  The rolls with width exceeding 36 cms and with width less than 36 cms fall 
under different tariff headings.  The excise department contends that such reduction of width 
amounts to manufacture.  The Excise Department has assessed and demanded duty from 
Alpha Ltd. on the basis of the heading covering jumbo rolls of width less than 36 cms.   

Answer 
The facts of the problem are similar to the case of CCEx. New Delhi – I v. S.R. Tissues Pvt. 
Ltd. 2005 (186) ELT 385 (SC).  In this case, the Supreme Court has held that slitting/cutting of 
jumbo rolls of plain tissue paper into smaller size does not amount to manufacture as its 
character and end-use viz., household purposes, do not undergo any change on account of 
winding, cutting/slitting and packing.  Further, slitting and cutting of toilet paper cannot be 
termed as deemed manufacture as the said process is not treated as manufacture by 
legislature under any of the Section/Chapter Notes of the Central Excise Tariff.  
The Apex Court has elaborated that mere mention of a product in a tariff heading does not 
necessarily imply that said product is obtained by process of manufacture.  Just because raw 
material and finished product come under two different headings, it cannot be presumed that 
process of obtaining finished product from such raw material automatically constitute 
manufacture.  Therefore, slitting/cutting of jumbo rolls of toilet tissue paper into various shapes 
and sizes shall not amount to manufacture merely because tissue paper in jumbo roll of size 
exceeding 36 cms fall in one entry and toilet roll of a width not exceeding 36 cms fall in a 
different entry. The Supreme Court further explained that value addition on account of 
transport charges, sales tax, distribution and selling expenses and trading margin without any 
change in name, character or end-use by mere cutting/slitting of jumbo rolls cannot constitute 
the criteria to decide what is “manufacture”. 
In view of the abovementioned decision, the contention of the Excise Department does not 
hold good. 

Question 16 
Whether production of mustard oil and oil cake from mustard seeds amounts to manufacture? 
You are required to examine the situation with the help of a decided case law. 

Answer 
The activity of producing mustard oil and oil cake from mustard seeds amounts to 
manufacture.  This particular issue has been decided by the Supreme Court in the case of Jai 
Bhagwan Oil and Floor Mills v. UOI 2009 (239) ELT 401 (SC).  In the instant case, the Apex 
Court held that the true test to ascertain whether a process is a manufacturing process 
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producing a new and distinct article is whether the article produced is regarded in the trade, by 
those who deal in it, as a marketable product distinct in identity from the commodity/raw 
material involved in the manufacture.  
When mustard seeds were subjected to the process of extraction whereby mustard oil and oil 
cake were produced, the process involved manufacture of mustard oil as also the manufacture 
of oil cake.  It was certainly not a mere process of cleaning, repairing, reconditioning, recycling 
or assembling.  Oil cake had a distinct and different identity from mustard seeds and it had a 
separate name, character and use different from mustard seed.  Oil cake was not a waste to 
be thrown away, but was a valuable product with a distinct name, character, use and 
marketability.  Resultantly, it can be concluded that the said process amounts to manufacture. 

Question 17 
Healthcare Ltd. is manufacturer of patent and proprietary medicines. Physician samples were 
distributed to medical practitioners as free samples. The Central Excise Department raised the 
demand of excise duty on such samples.   
The assessee contended that since the sale of the physician samples was prohibited under 
the Drugs and Cosmetics Act, 1940 and the rules made thereunder, the same could not be 
considered to be marketable and hence were not liable to excise duty. 
Examine, with the help of a decided case law, whether the contention of the assessee is valid 
in law. 

Answer 
The facts of the given case are similar to the case of Medley Pharmaceuticals Ltd. v. CCE & 
C., Daman 2011 (263) E.L.T. 641 (S.C.).  In the instant case, the Supreme Court observed 
that merely because a product was statutorily prohibited from being sold would not mean that 
the product was not marketable.  Sale is not a necessary condition for charging duty as excise 
duty is payable in case of free supply also.  The Supreme Court observed that since physician 
samples were capable of being sold in open market, the same were marketable and thus, 
liable to excise duty.  
Moreover, since the Drugs and Cosmetics Act, 1940 (Drugs Act) and the Central Excise Act, 
1944 operated in two different fields, the restrictions imposed under Drugs Act could not lead 
to non-levy of excise duty under the Central Excise Act.   
Therefore, in view of the above-mentioned ruling of the Supreme Court, the contention of the 
assessee is not valid in law.   

Question 18 
M/s. Amar Ltd. is a manufacturer of cement.  It carried out repair and maintenance of its worn 
out cement manufacturing plant by use of welding electrodes, mild steel, cutting tools, angles 
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etc.  In this process of repair/maintenance, some metal scrap and waste were generated, 
which were cleared by the assessee without paying any excise duty. 
The Department issued a show cause notice demanding excise duty on such metal scrap and 
waste contending that these were 'excisable goods' as these were marketable and movable; 
and since it arose during a process incidental/ancillary to manufacture viz., repair of plant, the 
process of generation of scrap and waste amounted to manufacture in terms of section 2(f) of 
the Central Excise Act, 1944. 
You are required to answer the following questions briefly, citing case law, if any: 
(i)  What is 'manufacture' in central excise as per section 2(f)(i) and (ii) of the Act?  
(ii)  What are the major conditions for levy of duty on waste & scrap? 
(iii)  Whether waste & scrap resulting from repair/maintenance of plant is liable to duty? 

Answer  
The facts of the given case are similar to the case of Grasim Industries Ltd v. UOI 2011 (273) 
ELT 10 (SC) decided by the Supreme Court.   
(i) As per clause (i) and (ii) of section 2(f) of the Central Excise Act, 1944, manufacture 

includes any process- 
(i) incidental or ancillary to the completion of a manufactured product; 
(ii) which is specified in relation to any goods in the Section or Chapter notes of the 

First Schedule to the Central Excise Tariff Act, 1985 as amounting to manufacture. 
(ii) The Supreme Court in the case of Grasim Industries Ltd. held that the following 

conditions must be satisfied conjunctively for levy of excise duty on waste and scrap:- 
(i) Waste and scrap ought to be excisable goods under section 2(d) of the Central 

Excise Act, 1944; and 
(ii) Waste and scrap should be manufactured goods i.e., they should arise as a result of 

manufacture in terms of section 2(f) of the Central Excise Act, 1944.  In other words, 
it ought to be a by-product of the final product.  

(iii) The Supreme Court in the Grasim Industries Ltd. case observed that a process incidental 
or ancillary to manufacture can be a process in manufacture or process in relation to 
manufacture of the excisable end product, which involves bringing some kind of change 
to the raw material at various stages by different operations.   
The Apex Court held that since the repair and maintenance of plant has no 
contribution/effect on the process of manufacturing of cement (the end product), the 
same cannot be called as part of manufacturing activity in relation to the production of 
end-product.  Thus, the metal scrap and waste generated from repair/ maintenance of 
plant cannot be said to be a by-product of the final product but the by-product of repairing 
process. 
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Therefore, in view of the above discussion, it can be inferred that waste and scrap 
resulting from repair/maintenance of plant (not being a process incidental to the 
manufacture of end-product) is not liable to excise duty. 

Question 19 
With reference to the provisions of Central Excise Act, 1944, explain whether the following 
items can be considered as excisable goods:  

(i) Huge metal tanks erected at site for storing petroleum products in oil refineries.  Such 
tanks are not embedded in earth, but once erected they cannot be physically moved and 
will have to be necessarily dismantled in case of sale/disposal.   

(ii) Turn key projects 

Answer 

As per section 2(d) of Central Excise Act, 1944, excisable goods means goods which are 
specified in the First Schedule and the Second Schedule to the Central Excise Tariff Act, 1985 
as being subject to a duty of excise and includes salt.  Further, for being called goods, items 
ought to be movable and marketable. 

Section 37B Order No. 58/1/2002 CX dated 15.01.2002 issued by CBEC has specifically dealt 
with the excisability of, inter alia, the two given items.  Therefore, in the light of the above 
provisions and the said order, the excisability of the two items are discussed below: 

(i) The afore-mentioned order, inter alia, provides that if items assembled or erected at site 
and attached by foundation to earth cannot be dismantled without substantial damage to 
its components and thus cannot be reassembled, then the items would not be considered 
as moveable and will, therefore, not be excisable goods.   

The said order clarifies that though such huge metal tanks are not embedded in the 
earth, they are erected at site, stage by stage, and after completion they cannot be 
physically moved.  Further, on sale/disposal they have to be necessarily dismantled and 
sold as metal sheets/scrap and it is not possible to assemble the tank all over again.  
Therefore, such tanks are not moveable and cannot be considered as excisable goods. 

(ii) As per the said order, turn key projects like steel plants, cement plants, power plants etc. 
involving supply of large number of components, machinery, equipments, pipes and 
tubes etc. for their assembly/installation/erection/integration/inter-connectivity on 
foundation/civil structure etc. at site, will not be considered as excisable goods for 
imposition of central excise duty.  However, their components would be dutiable in the 
normal course. 

 

© The Institute of Chartered Accountants of India



 Basic Concepts 1.15 

Exercise 

1. What are the basic conditions for levy of excise duty under section 3 of the Central Excise Act, 
1944? 

2. Describe the constitutional provisions under which central excise duty is imposed. 

3. Define the nature of excise duty and enumerate the duties leviable under the various excise laws 
and rules made thereunder. 

4. Discuss briefly whether excise duty is attracted on the excisable goods manufactured in: 

(i) Special Economic Zone 

(ii) 100% EOU 

5. Examine whether the following amount to ‘manufacture’: 

(i) Labeling or re-labeling of unit containers of chocolate 

(ii) Dyeing and colouring of yarn 

(iii) Pulverising of chilly 

6. With reference to the Central Excise Act, 1944, define the following: 

(i) Factory 

(ii) Appellate Tribunal 

(iii) Wholesale Dealer 

(iv) Sale and purchase 

(v) Broker or commission agent 

7. Discuss whether the following can be considered as excisable goods for the purpose of levying 
excise duty: 

(a) Turnkey projects  

(b) Lifts and escalators 

(c) Refrigeration or Air conditioning plants. 
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Classification of Excisable Goods 

Question 1  
Write a short note on Harmonised System of Nomenclature. 
Answer 
Central Excise Tariff Act, 1985 is based on the Harmonised System of Nomenclature 
(popularly known as HSN). It is worth specifying that Central Excise Tariff Act, 1985 generally 
follows HSN pattern but it is not a copy of HSN.  HSN is an internationally accepted product 
coding system formulated under the auspices of the General Agreement on Tariffs and Trade 
(GATT). Excise Tariff Act is modeled along with international practices. The international 
practice of adopting a uniform classification has been adopted to facilitate a common 
understanding of products across countries. In different words, the classification under HSN 
would be the same across the countries.  
Question 2  
Discuss the powers of Central Government to amend first and second schedules to Central 
Excise Tariff Act, 1985. 
Answer 
The Central Government has the power to amend the Schedules by Notification under  
section 5 of the Central Excise Tariff Act, 1985 subject to the condition that such amendment 
shall not alter or affect in any manner the rates of duty. The relevant provisions of 
aforementioned section 5 are as under: 
(1) Where the Central Government is satisfied that it is necessary so to do in the public 

interest it may, by notification in the Official Gazette, amend the First Schedule and the 
Second Schedule.  However, such amendment shall not alter or affect in any manner the 
rates specified in the First Schedule and the Second Schedule in respect of goods at 
which duties of excise shall be leviable on the goods under the Central Excise Act, 1944. 

(2) Such notifications shall be laid before each House of Parliament, while it is in session, 
for a total period of thirty days as soon as it is issued.  These thirty days may be 
comprised in one session or in two or more successive sessions.  If before the expiry of 
the session, immediately following the session or the successive sessions aforesaid, 
both Houses agree in making any modification in the Notification or both Houses agree 
that the Notification should not be issued, the Notification shall thereafter have effect 
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only in such modified form or be of no effect, as the case may be. However, any such 
modification or annulment shall be without prejudice to the validity of anything previously 
done under that Notification. 

Question 3 
How are the ‘incomplete or unfinished goods having the essential characteristics of finished 
goods’ classified under the Central Excise Tariff Act, 1985? 
Answer  
According to rule 2(a) of Central Excise Tariff Act, 1985 if any particular heading refers to a 
finished or complete articled, the incomplete or unfinished form of that article shall also be 
classified under the same heading provided the incomplete or unfinished goods have the 
essential characteristics of the finished goods.  For example, railway coaches removed without 
seats would still be railway coaches.  Likewise, a car without seat would still be classified as car.  
Question 4 
Explain briefly the significance of “Trade Parlance Test” with respect to classification of 
excisable goods under the Central Excise Act, 1944.  
Answer 
According to the Trade Parlance Test, if a product is not defined in the Schedule and Section 
Notes and Chapter Notes of the Central Excise Tariff Act, 1985, then it should be classified 
according to its popular meaning or meaning attached to it by those dealing with it, i.e., in 
commercial sense.  However, where the tariff heading itself uses highly scientific or technical 
terms, goods should be classified in scientific or technical sense. 
Question 5 
Does the maxim "Latter the Better" apply in classifying the excisable goods? 
Answer 
The Central Excise Tariff Act, 1985 incorporates five Rules of Interpretation.  Rule 3(c) of the 
Rules for the Interpretation provides that when goods cannot be classified by reference to rule 
3(a) or rule 3(b), they shall be classified under the heading which occurs last in the numerical 
order among those which equally merit consideration. 
Thus, maxim “Latter the Better” applies in determining the classification of the excisable goods. 
Question 6 
Examine whether the Rules for Interpretation of Tariff Schedules applicable to classification of 
goods are also applicable to interpretation of exemption notification or to determination of the 
eligibility of goods for exemption under an exemption notification.  
Answer 
This issue has been dealt by the Supreme Court in the case of CCEx. Jaipur v. Mewar Bartan 
Nirman Udyog 2008 (231) ELT 27 (SC).  In the instant case, the Apex Court clarified that it is 
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a well settled position in law that exemption notification has to be read strictly and interpreted 
in terms of its language.  Where the language is plain and clear, effect must be given to it.  
The Rules of Interpretation applicable in the cases of classification under the Tariff cannot be 
applied to interpretation of exemption notification.   
Question 7 
The assessee manufactured compressors and filters and removed them as "stand alone" 
items.  He also manufactured and removed safety valves and filters on payment of duty.  The 
assessee also supplied bought out items like V belts, motor, pulley etc. to their buyers.   
The Excise Department relying on rule 2(a) of the General Interpretative Rules for 
classification has decided to include the value of safety valves and filters together with value 
of bought out items in the value of compressors for purposes of duty under section 4 of the 
Central Excise Act, 1944.   
Write a brief note, with any decided case law, whether the stand taken by the Department is 
correct. 
Answer  
A similar question had come up for consideration before the Supreme Court in the case of 
CCEx. Delhi v. Frick India Ltd. 2007 (216) ELT 497 (SC).  In the instant case, the Supreme 
Court observed that rule 2(a) of the General Interpretative Rules for classification could not be 
applied in this case as:  
(i) The compressors manufactured by assessee were removed as ‘stand alone’ item and not 

in an unassembled or disassembled condition; and 
(ii)  Section and Chapter notes in Tariff and the Interpretative Rules do not provide guidelines 

for valuation of excisable goods because they decide the classification, and valuation is 
different from classification. 

Thus, the Supreme Court held that the parts and accessories could not be classified as 
‘compressors’ and therefore, were independently classifiable under respective headings 
applicable to them.  The concept of ‘classification’ is different from that of ‘valuation’.  
Therefore, the contention of the Department is not correct in law. 
Question 8  
M/s. Khan Ltd. is a small scale unit manufacturing plastic name plates for motor vehicles as per 
specifications provided to them by their customers, who are vehicle manufacturers.  For 
purposes of classification under the first schedule to the Central Excise Tariff Act, 1985 the 
assessee has claimed that the plastic name plates are “parts and accessories of motor vehicles”.   
The Central Excise Department has proposed classification as “other plastic products” in respect 
of these plastic name plates.  The Department’s view is that the motor vehicle is complete 
without the affixation of name plates and cannot be treated as a part of the motor vehicle.   
Write a brief note on whether the stand taken by the department is correct in law. 
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Answer  
No, the stand taken by the Department is not valid in law. The plastic name plates should be 
classified as parts and accessories of motor vehicles on following grounds: 
(i) name plates are solely and exclusively used for motor vehicles. 
(ii) classification as parts and accessories of motor vehicles is more specific while the 

classification as other plastic products is residuary and more general in nature. 
The Department has examined only whether the name plates can be considered ‘parts’ of 
motor vehicles, it has not at all considered whether these name plates can be considered 
‘accessories’ of motor vehicle - an ‘accessory’ by its very definition is something 
supplementary or subordinate in nature and need not be essential for the actual functioning of 
the product. 

 In a similar case of Pragati Silicons Pvt. Ltd. v. CCEx. Delhi (2007) 211 ELT 534 (SC), the 
Apex Court applying the test laid down in the case of Mehra Bros. v. Joint Commercial Officer 
(1991) 51 ELT 173 (SC) has held that name plates add to convenient use of motor vehicle and 
give an identity to it.  They add effectiveness and value to vehicle and are at very least 
accessories of vehicles.  Thus, even if there was any difficulty in the inclusion of the name 
plates as ‘parts’ of the motor vehicles, they would most certainly have been covered by the 
broader term ‘accessory’ as car seat covers and upholstery etc. 
Question 9 
An assessee classified his product as per Central Excise Tariff subject to nil rate of duty.  The 
Department classified it under another heading attracting 12.5% duty, relying upon the HSN 
for the purpose of classification of the impugned product.  However, entries in the HSN and 
Central Excise Tariff are not aligned.   
Do you think that Department's plea is valid in law? Discuss briefly, with reference to a 
decided case law, if any. 
Answer 
No, the Department’s plea is not valid in law.  Central Excise Tariff is based upon HSN, but it 
is not a copy of HSN.  In case of Camlin Ltd. v. CCEx. Mumbai (2008) 230 ELT 193 (SC), the 
Supreme Court ruled that when the entries in HSN and the Excise Tariff are not aligned, 
reliance cannot be placed upon HSN for the purposes of classification of goods.  Central 
Excise Tariff of India should be followed in such cases.  It should be appreciated that since the 
entries under the HSN and the entries under the said Tariff were completely different, the 
Department could not base its decision on the entries in the HSN. 
Question 10 
BCD Auto parts Ltd. is manufacturing rail assembly front seat, adjuster assembly slider seat, 
rear lock assembly used in motor vehicles for fitment along with seats.  Assessee classified 
the items under Chapter Heading No. 8708 – parts and accessories of motor vehicles of the 
First Schedule to Central Excise Tariff Act, 1985.  Department’s contention is that goods 
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manufactured are integral parts of seats and hence have to be classified under Chapter 
Heading No. 9401.00 – seats. 
Examine whether contention of the department is correct by referring to case law, if any, and 
principles for classification of goods.  
Answer  
The facts of the given case are similar to the case of CCEx. Delhi v. Insulation Electrical (P) 
Ltd. 2008 (224) ELT 512 SC wherein the Apex Court held that the products manufactured by 
the assessee cannot be considered as parts of a seat.  The rail assembly front seat, adjuster 
assembly slider seat etc. manufactured by the assessee were used to facilitate fitment of seat, 
in the motor vehicle and helped the driver and passenger of vehicle in adjusting the seat.  The 
seat was complete and fully functional without rail assembly or adjuster assembly.  None of 
the items manufactured could be considered as part of the seat.   
Thus, in view of the above-mentioned decision of the Supreme Court, Department’s contention 
is not correct.    
Question 11 
Vertex Ltd. manufactures a product known as “MICEL” which is used for killing lice in human 
hair.  Vertex Ltd classifies their product under Tariff sub-heading 3808.10 as an insecticide.  
However, the Central Excise Officer is of the view that the product is classifiable under Tariff 
subheading 3003.10 as a medicament as it has therapeutic and prophylactic properties.   
Vertex Ltd.’s claim is supported by the reports of chemical examiners and the Department of 
Dermatology & Venereology, which confirm that “MICEL” is an insecticide.  Further, various 
statements of dealers also confirm that in the market, the product is considered to be an 
insecticide.  The claim of the central excise officer is substantiated by the fact that Chapter 
Note 1(c) of Chapter 38 indicates that Chapter 38 would not cover "Medicaments under 
Heading No. 3003 or 3004".  Chapter Heading 2(i) of Chapter 30 defines "Medicament", inter 
alia, as a product comprising of two or more constituents which have been mixed or 
compounded together for therapeutic or prophylactic use. 
Give your opinion on the issue with the help of decided case laws, if any. 
Answer 
The facts of the given problem are similar to the case of Sujanil Chemo Industries v CCEx., & 
Cus., Pune 2005 (181) ELT 206 (SC) wherein the Supreme Court observed that even though, 
in normal parlance, a product may be considered to be an insecticide, if that product has any 
therapeutic and prophylactic use then for purposes of classification that product cannot fall 
under Chapter 38.  The Apex Court clarified that any medicine or substance which treats 
disease or is a palliative or curative is therapeutic.  Therefore, since Licel cured the infection 
or infestation of lice in human hair, it was therapeutic.  Further, it was also prophylactic in as 
much as it prevented disease which would follow from infestation of lice.  Thus, the Apex 
Court held that ‘Licel’ was a product which was used for therapeutic and prophylactic 
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purposes.  It would thus, be a Medicament within the meaning of the term "Medicament" in 
Note 2 of Chapter 30 and would be excluded from Chapter 38.   
Applying the ratio of the above decision, “MICEL” will be classified as a medicament under 
Tariff subheading 3003.10 and not as an insecticide under Tariff sub-heading 3808.10.  
Note: This case was maintained in 2008 (227) ELT A166 (Supreme Court). 
Question 12 
Mr. X manufactures a cream called as ‘Moisture-BN’ which has certain pharmaceutical 
contents.  The cream is prescribed by dermatologists for curing dry skin conditions and at the 
same time is also available without prescription of a medical practitioner.  Mr. X classifies the 
cream as a medicament since it has pharmaceutical contents and is being prescribed by 
dermatologists for treating dry skin conditions.   
However, the Central Excise Officer is of the view that the cream should be classified as a 
cosmetic/toilet preparation as (i) the same is mainly used for ‘care’ of the skin and (ii) can also 
be purchased without prescription of a medical practitioner.  The Central Excise Officer 
contends that even if a cosmetic product contains certain subsidiary pharmaceutical contents 
or even if it has certain subsidiary curative value, it would still be treated as cosmetics only.   
What do you think should be the correct classification of the cream; a medicament or a 
cosmetic/toilet preparation?  Support your answer with the help of a decided case law, if any. 
Answer 
The facts of the given case are similar to the case of CCEx. v. Ciens Laboratories 2013 (295) 
ELT 3 (SC).  In the instant case, the Supreme Court made the following significant 
observations:  
(i) When a product contains pharmaceutical ingredients that have therapeutic or 

prophylactic or curative properties, the proportion of such ingredients is not invariably the 
decisive factor in classification.  The relevant factor is the curative attributes of such 
ingredients that render the product a medicament and not a cosmetic. 

(ii) Though a product is sold without the prescription of a medical practitioner, it does not 
lead to the immediate conclusion that all products that are sold over / across the counter 
are cosmetics.  There are several products that are sold over-the-counter and are yet, 
medicaments. 

(iii) Prior to adjudicating upon whether a product is a medicament or not, it ought to be seen 
as to how do the people who actually use the product, understand it to be.  If a product's 
primary function is "care” and not "cure”, it is not a medicament.  Medicinal products are 
used to treat or cure some medical condition whereas cosmetic products are used in 
enhancing or improving a person's appearance or beauty.   

(iv) A product that is used mainly in curing or treating ailments or diseases and contains 
curative ingredients, even in small quantities, is to be treated as a medicament. 
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Based upon the above observations, the Supreme Court held that presence of pharmaceutical 
ingredients in the cream showed that it was used for prophylactic and therapeutic purposes 
namely, for curing dry skin conditions of the human skin and was not primarily intended to 
protect the skin; therefore, the same was classifiable as a medicament.     
Applying the ratio of the above-mentioned decision to the given situation, it can be concluded 
that owing to the pharmaceutical constituents present in the cream ‘Moisture-BN’ and its use 
for the cure of certain skin diseases, the same would be classifiable as a medicament and not 
as a cosmetic/toilet preparation.   

Note – The headings cited in some of the questions involving case laws may not co-
relate with the headings of the present Excise Tariff as they relate to an earlier point of 
time. 

Exercise 

1. Describe the Rules for Interpretation of the Schedules to the Central Excise Tariff Act, 1985. 

2. How are the finished goods that are removed in an unassembled condition or in a disassembled 
condition such as semi-knocked down or completely knocked down condition are classified under 
the Central Excise Tariff Act, 1985? 
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Question 1 

Differentiate between compounded levy scheme and duty based on annual production 
capacity under central excise.  

Answer 

S.
No 

Compounded levy scheme Duty based on annual production 
capacity 

1. Rule 15 of the Central Excise Rules, 
2002 provides for the compounded levy 
scheme. 

Section 3A of the Central Excise Act, 
1944 provides for the duty based on 
production capacity. 

2. Under compounded levy scheme, 
prescribed duty is paid for a specified 
period on the basis of certain factors 
relevant to production, like size of 
equipment employed, production 
capacity or some other criteria. 

Under this scheme, prescribed duty is 
paid on the basis of annual production 
capacity of the factory.  

3. It is presently applicable to stainless 
steel pattas/patties and aluminum circles. 

It is presently applicable to pan masala, 
unmanufactured tobacco, jarda scented 
tobacco and chewing tobacco. 

4. It is an optional scheme i.e., in respect of 
the goods covered under this scheme, 
the manufacturer can also opt to pay 
duty as per normal rules. 

This scheme is compulsory i.e, in 
respect of the goods covered under this 
scheme, the manufacturer cannot pay 
duty in any other manner.  

Question 2 
Briefly explain the situations where transaction value does not apply. 

Answer 
According to section 4(1)(a) of the Central Excise Act, 1944, following four conditions are 
required to be satisfied individually and cumulatively for valuing excisable goods on the basis 
of transaction value: 
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(a) There should be sale of goods. 
(b) The goods sold should be for delivery at the time and place of removal. 
(c) The assessee and the buyer of the goods should not be related persons. 
(d) The price should be sole consideration for the sale. 
In those cases where any of the above requirements are not fulfilled, the assessable value is 
required to be determined on the basis of the Central Excise (Determination of Price of 
Excisable Goods) Rules, 2000 [Section 4(1)(b)]. 

Question 3 
M/s. Well Welders manufactures welding electrodes that are put first in polythene bags and 
then packed together in cardboard cartons.  They sell electrodes at the factory gate packed in 
cardboard cartons where such electrodes are also packed in wooden boxes when sold to 
outstation customers.   
Examine whether the Department is justified in including the cost of wooden boxes in the 
assessable value of the welding electrodes?   

Answer 
Yes, Department is justified to include the cost of wooden boxes in assessable value of 
welding electrodes.  Board has clarified vide Circular No. 354/81/2000 CE dated 30.06.2000 
that any charges recovered for packing are charges recovered in relation to sale of the goods 
and will form part of transaction value of the goods.   
Hence, charges for the wooden packing that are being recovered by M/s. Well Welders will 
form part of assessable value even though such packing is special or secondary. 

Question 4 
Beta Ltd. (BL) sold refractories to Omega Steel Plant (OSP) under a contract at a particular 
price.  OSP held the Advance Licence (now authorization) for import of refractories.  It 
surrendered the said authorisation to enable BL to get the Advance Intermediate Licence. 
Consequently, BL could import the inputs without payment of customs duty as well as could 
get them at a lower price than what they would have paid had they purchased the same in 
India.   
The Department claimed that the benefit derived by BL under the Advance Intermediate 
Licence issued to them as a result of surrender of licence by OSP, was “additional 
consideration” towards the value of the goods and that this “additional consideration” formed 
part of the price of the refractories for purposes of excise duty. 
BL contended that since they have taken the advantage of the policy of the Government and 
benefits flow therefrom, such benefit cannot be said to be an additional consideration. 
Do you think that the contention of the Excise Department is correct in law? Discuss. 
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Answer 
Yes, the contention of the Excise Department is correct in law.  The facts of the given case are 
similar to that of the case of CCEx. Bhubaneshwar-II v IFGL Refractories Ltd. 2005 (186) ELT 
529(SC).  In this case, the Supreme Court held that surrendering of licences (now called 
authorization) by buyer and as a result thereof, assessee getting licences has nothing to do 
with any Import and Export policy (now called Foreign Trade Policy).  This is directly a matter 
of contract between two parties which has resulted in additional consideration by way of 
“Advance Intermediate Licence” flowing from buyer to the assessee.   
The Apex Court stated that had the seller procured the advance intermediate licence on its 
own i.e., without buyer having to surrender its licence for the purposes of the contract, then 
there would have been no additional consideration.  However, since the licence is obtained in 
pursuance of the contract of sale, there is directly a flow of additional consideration from the 
buyer to seller.  Thus, the Supreme Court held that the value thereof has to be added to the 
price of the refractories. 
The Apex Court did not accept the assessee’s submission that where parties take advantage 
of policies of the Government and the benefits flowing therefrom, such benefit cannot be said 
to be an “additional consideration”.   
In view of the abovementioned decision, the stand taken by the Excise Department holds 
good. 
Note: IFGL Refractories Ltd. case referred to in the aforesaid answer pertains to an earlier 
period of time during which the Foreign Trade Policy was known as Export Import Policy and 
instead of advance authorization, there were advance licences.  Unlike advance licence, 
advance authorization is not transferrable.   
However, it appears that the ratio of the aforesaid judgment that the transfer of advance 
licence by the seller in favour of buyer is additional consideration flowing from buyer to seller 
may hold good in case of transfer of other transferable export benefits.  In other words, if any 
prevalent transferable export benefit is transferred by seller in favor of buyer in pursuance of a 
contract of sale, it will tantamount to additional consideration flowing from buyer to seller. 
Further, although said judgment pertains to old section 4, CBEC vide M.F. (D.R.) Letter F. No. 
6/3/2005-CX. 1 dated 14-9-2005 has clarified that principle derived therein is valid for both old 
and new section 4 of the Central Excise Act, 1944.   

Question 5 
The Pious India Pvt. Ltd. (Pious) was the manufacturer of motor cars. They were selling Pious 
XYZ model cars below cost and were making losses.  The purpose was penetration of market 
and competing with other manufacturers of similar goods.  The prices were not based on 
manufacturing cost and profit. The cost of production of the cars was much more than their 
price.  This was happening over the period of five years. 

© The Institute of Chartered Accountants of India



3.4 Central Excise 

The Department contended that as the extra commercial consideration was involved in this 
case, an additional consideration should be added to the price for the purpose of duty.  
You are required to determine the veracity of the Department’s contention with reference to 
the Central excise law. 

Answer 
No, Department’s contention is not valid in law.  As per section 4(1)(a) of the Central Excise 
Act, 1944, the assessable value of the excisable goods is the transaction value where the 
goods are sold by the assessee, for delivery at the time and place of the removal, the 
assessee and the buyer of the goods are not related and the price is the sole consideration for 
the sale.  If any of these ingredients is missing, the price cannot be considered as transaction 
value. 
In case price is not the sole consideration for sale with all other ingredients being present, the 
value of such goods shall be deemed to be the aggregate of such transaction value and the 
amount of money value of any additional consideration flowing directly or indirectly from the 
buyer to the assessee [Rule 6 of the Central Excise Valuation (Determination of Price of 
Excisable Goods) Rules, 2000].   
However, where price is not the sole consideration for sale of such excisable goods and they 
are sold by the assessee at a price less than manufacturing cost and profit, the value of such 
goods shall be deemed to be the transaction value provided no additional consideration is 
flowing directly or indirectly from the buyer to such assessee [Proviso to rule 6]. 
In the given case, although Pious India Pvt. Ltd. is selling the cars at a price less than 
manufacturing cost and profit, no additional consideration is flowing from the customer to 
Pious.  Thus, the value of such goods shall be deemed to be the transaction value.  

Question 6 
Compute the assessable value and amount of excise duty payable under the Central Excise 
Act, 1944 and rules made thereunder from the following information: 

 Particulars No. of 
units 

Price per 
unit at 
factory*  

Price per 
unit at 
depot*   

Rate of 
duty ad 
valorem 

(i) Goods transferred from factory to 
depot on 8th March, 20XX 

1,000 `  200 `  220 12.5% 

(ii) Goods actually sold at depot on 
18th March,20XX 

750 `  225 `  250 12% 

*Note: Assume it to be the price at which the greatest aggregate quantity of goods are sold. 
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Answer 
According to rule 7 of the Central Excise Valuation (Determination of Price of Excisable 
Goods) Rules, 2000, in case where the goods are not sold at factory gate, but they are 
transferred by the assessee to his depot, the assessable value for the goods cleared from 
factory and sold from depot shall be normal transaction value of such goods at the depot at or 
about the same time at which the goods being valued are removed from the factory. 
Assessable Value = 1,000 units × ` 220 = ` 2,20,000 
Calculation of central excise duty:- 

 ` 

Basic excise duty @ 12.5% (` 2,20,000 × 12.5%) [Refer note below] 27,500 
Duty payable  27,500 

Note: The applicable rate of duty will be the rate of duty in force on the date on which such 
goods are removed from the factory. 

Question 7  
Robust Engineers Ltd. removed goods from their factory at Delhi on 20.04.20XX for sale from 
their depot at Mumbai.  On that date, the normal transaction value of goods at Delhi factory 
was ` 20,000 while the normal transaction value at Mumbai depot was ` 19,000.  The rate of 
duty was 12.5% ad-valorem.  The said goods were sold from Mumbai depot on 15.05.20XX. 
On that date, the normal transaction value at Mumbai depot was ` 22,000 and rate of duty 
was 16%.  M/s. Robust Engineers Ltd. paid the duty on ` 20,000 at the rate of 12.5%.  
The Central Excise Department claimed that central excise duty should be levied @ 16% on 
the value of ` 22,000. 
Examine whether Department’s claim is correct. 

Answer 
The Department’s claim is not correct in the instant case. 
Rule 7 of the Central Excise (Determination of Price of Excisable Goods) Rules, 2000, inter 
alia, provides that where excisable goods are not sold at the factory gate but are transferred to 
a depot, the assessable value for the goods cleared from factory is the normal transaction 
value of such goods at the depot at or about the same time at which the goods as being 
valued are removed from the factory or warehouse. 
In the given case, ` 20,000 represents value on 20.04.20XX (time of removal), but it is not the 
value prevalent at the depot.  Similarly, ` 22,000 represents depot price, but then it is not the 
price prevalent on 20.04.20XX (time of removal). 
The correct value to be adopted in this case is the depot price of such goods (normal 
transaction value) on 20.04.20XX i.e., ` 19,000. 
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Further, the applicable rate of duty shall be the rate of duty in force on the date when such 
goods are removed from the factory.  Hence, the correct rate of duty will be 12.5% and not 
16%. 

Question 8 
The following information is provided in respect of manufacture of a product “X” for captive 
consumption in the same factory.  You are required to determine the value for purpose of duty 
of excise in terms of rule 8 of the Central Excise Valuation (Determination of Price of 
Excisable Goods) Rules, 2000: 

 ` 
Cost of direct materials (includes central excise duty ` 1,875*) 16,875 
Cost of direct employees 12,300 
Consumable stores and repairs 8,400 
Quality control cost 4,300 
Research & development cost 2,700 
Administrative cost:  
        Production related 3,000 
        Others 1,500 
Selling and distribution cost 3,600 
Scrap value realized  1,500 

*Note: CENVAT credit of the excise duty so paid is available. 

Answer 
As per rule 8 of the Central Excise Valuation (Determination of Price of Excisable Goods) 
Rules, 2000, the value of the excisable goods used for captive consumption is 110% of the 
cost of production of such goods.   
The cost of production is to be determined as per ‘Cost Accounting Standard (CAS)-4: Cost of 
Production for Captive Consumption’ issued by ICWAI [CBEC Circular No. 692/8/2003 dated 
13.02.2003]. 
Computation of cost of production as per CAS-4 and value of the excisable goods:- 

Particulars ` 
Cost of direct materials      ` 16,875  
Less: Central excise duty    `   1,875 (Note-1) 15,000 
Cost of direct employees 12,300 
Consumable stores and repairs 8,400 
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Quality control cost 4,300 
Research and development cost 2,700 
Administrative cost (production related) [Note-2]   3,000 
Total 45,700 
Less: Scrap value realized   1,500 
Cost of production as per CAS-4 44,200 
Value of excisable goods [` 44,200× 110%] 48,620 

Notes: 
1. Since CENVAT credit is available on central excise duty paid on direct materials, it has 

been deducted from the cost of direct materials in accordance with the Cost Accounting 
Standard-4.  

2. Administrative overheads in relation to activities other than manufacturing activities have 
not been included in cost of production [CAS-4]. 

3. Selling and distribution cost have not been considered while computing the cost of 
production as they are not in relation to production activity [CAS-4]. 

Question 9 
An assessee sold certain goods to PQR Ltd. for ` 20,000 (excluding excise duty and other 
taxes) on 09.09.20XX.  The buyer, PQR Ltd., is a related person as defined under section 
4(3)(b) of the Central Excise Act, 1944.  It did not sell the goods, but used it as intermediary 
product.  The cost of production of the said goods determined as per CAS-4 was ` 16,000.  
Determine the assessable value in the given case. 
What will be the assessable value, if in the aforesaid case, PQR Ltd. is not related to the 
assessee?  

Answer 
The proviso to rule 9 of the Central Excise Valuation (Determination of Excisable Goods) 
Rules, 2000 lays down that in a case where the related person does not sell the goods but 
uses or consumes such goods in the production or manufacture of articles, the value thereof 
shall be determined in the manner specified in rule 8 of the Valuation Rules which provides 
that the value will be 110% of the cost of production or manufacture of such goods.  
Therefore, when the goods are sold to PQR Ltd., the assessable value shall be 110% of  
` 16,000 (` 16,000 × 110%) i.e., ` 17,600.   
However, in the instant case, if PQR Ltd. is an unrelated buyer, the assessable value will be 
the transaction value of the goods i.e. ` 20,000.   
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Question 10 
Hema Manufacturers gets its product manufactured on job work basis from Meltex Ltd., an 
independent processor. The details of the transaction are as follows: 
  Amount (`) 
Cost of material sent to job worker for processing  5,000 
Processing charges (` 1000 processing charges & ` 500 profit) 1,500 
Transportation charges for sending the goods to the premises of the Meltex Ltd. 200 
After processing, goods are sold by Hema Manufacturers at ` 8,000 from the premises of 
Meltex Ltd.  Ascertain the assessable value of the goods as per section 4 of the Central 
Excise Act, 1944 read along with relevant rules. 

Answer 
The assessable value of goods would be ` 8000 in terms of rule 10A of the Central Excise 
Valuation (Determination of Price of Excisable Goods) Rules, 2000 as the goods are cleared 
by Hema Manufacturers directly from the premises of Meltex Ltd.  

Question 11 
Machine India Ltd. is engaged in the manufacture of machines. It has supplied one machine to 
M/s. Z & Co. at a price of ` 8,50,000 (excluding taxes and duties).  Cash discount @ 2% on 
price of machinery is allowed to M/s. Z & Co. Further, following additional amounts have been 
charged from M/s. Z & Co.: 

 Particulars ` (in lakhs) 
(i) Expenses pertaining to installation and erection of the machine at 

M/s Z & Co.’s premises (Machine was permanently affixed to earth) 
30,000 

(ii) Packing charges 12,500 
(iii) Design and engineering charges 4,000 
(iv) Pre-delivery inspection charges (charged by Machine India Ltd.) 1,000 

M/s Z & Co. has supplied material worth ` 10,000 free of charge to Machine India Ltd. for 
being used in production of machine.   

Determine the total amount of central excise duty payable thereon from the aforesaid 
information.  Rate of excise duty is 12.5%.  
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Answer  
Computation of central excise duty payable thereon 

Particulars ` 

Price of machine excluding taxes and duties 8,50,000 
Installation and erection expenses [Note 1] - 
Packing charges [Note 2] 12,500 
Design and engineering charges [Note 3] 4,000 
Cost of material (used in production of machine) supplied free of charge by 
buyer [Note 4] 

10,000 

Pre-delivery inspection charges [Note 5]       1,000 
Total 8,77,500 
Less : 2% cash discount on price of machinery= ` 8,50,000 × 2% [Note 6]     17,000 
Assessable value   8,60,500 
Excise duty @ 12.5% 1,07,562.50 
Excise duty payable [rounded off]  1,07,563 

Notes:  
While computing the assessable value:- 
1. installation and erection expenses will not be included [Circular No. 643/34/2002 CX 

dated 01.07.2002].  
2. amount charged from the buyer in relation to packing, whether primary or secondary, will 

be included [Circular No. 354/81/2000 TRU dated 30.06.2000].  
3. design and engineering charges will be included as such payment is ‘in connection with 

sale’. 
4. cost of material supplied free of charge by buyer will form part of assessable value as it 

is an additional consideration flowing from buyer to seller [Explanation 1 to Rule 6 of the 
Central Excise (Determination of Price of Excisable Goods) Rules, 2000]. 

5. since pre-delivery inspection charges are charged by the manufacturer, they are 
includible [Tata Motors Ltd. v. UOI 2012 (286) E.L.T. 161 (Bom.)].  

6. cash discount will be allowed as deduction if actually passed on to the buyer and if 
transaction is on principal to principal basis [Circular No. 643/34/2002 CX dated 
01.07.2002].  

Question 12 
A sold to B a machine at the sale price (excluding taxes and duties) of ` 2,00,000.  Rate of 
excise duty is 12.5%.  
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Determine the total amount of excise duty payable on the machine using additional details 
given below: 

S. No. Particulars ` 
(i) Design and development charges paid by B on A’s behalf to a third 

party (C) 
20,000 

(ii) Warranty charges charged separately by A 5,000 
(iii) Sales tax 20,000 
(iv) Cost of durable and returnable packing  

(such cost has been amortised and included in the cost of the machine) 5,000 

Answer 
Computation of total amount of excise duty payable:- 

Particulars ` 
Sale price of the machine excluding taxes and duties    2,00,000 
Add : Design and development charges (Note-3)       20,000 
Add: Warranty charges (Note-4)         5,000 
Assessable value     2,25,000 
Excise duty @ 12.5%  payable on the machine   28,125 

Notes:  
1. Sales tax is not included since the definition of transaction value as per section 4(3)(d) 

specifically excludes sales tax paid or payable on the goods. 
2. Since the cost of durable and returnable packing has been amortised and is included in 

the cost of the product, it is not required to be added again [Circular No. 643/34/2002-CX 
dated 01.07.2002]. 

3. Design and development charges are essential for the purpose of manufacture and to 
make the product marketable.  Hence, they have to be included in the assessable value, 
since the payment is ‘in connection with sale’. 

4. As per the definition of the transaction value under section 4(3)(d) of the Central Excise 
Act, 1944, warranty charges are includible in the assessable value. 

Question 13 
How will the assessable value, under the subject transaction, be determined under section 4 
of the Central Excise Act, 1944?   
Contracted sale price for delivery at depot  ` 9,00,000 
The contracted sale price includes the following elements of cost: 
(i) Cost of moulds and dies used in production of the goods, supplied by buyer `      4,000 
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(ii) Cost of primary packing `      3,000 
(iii) Cost of packing at buyer's request for safety during transport `      7,000 
(iv)  Excise duty `  1,11,200 
(v)  VAT (Sales tax) `     37,000 
(vi)  Octroi `       9,500 
(vii)  Freight and insurance charges paid from factory to depot `     20,000 
(viii)  Actual freight and insurance from depot to buyer's premises  `    42,300 

Answer 
Computation of assessable value of the excisable goods 

 ` ` 
Contracted sale price  9,00,000 
Less:   
Excise duty (Note – 1) 1,11,200  
VAT (Note – 1) 37,000  
Octroi (Note – 1) 9,500  
Actual freight from “place of removal” to buyer premises (Note – 2) 42,300  
  2,00,000 
Assessable value  7,00,000 

Notes - In the given question, for the purpose of determining the assessable value of the 
excisable goods:- 
1. the duty of excise, sales tax and other taxes, if any, actually paid or payable on the 

excisable goods have to be excluded [Section 4(3)(d) of the Central Excise Act, 1944]. 
2. the cost of transportation from the place of removal up to the place of delivery of the 

excisable goods has to be deducted [Rule 5 of the Central Excise Valuation 
(Determination of Price of Excisable Goods) Rules, 2000]. 

3. the cost of transportation, worth ` 20,000, from the factory to the place of removal would 
not be excluded [Explanation 2 to rule 5 of the Valuation Rules]. 

4. cost of packing, ` 3,000 and ` 7,000 would not be deducted.  In this regard, it has been 
clarified that as per section 4 of the Central Excise Act, 1944, packing charges would 
form part of the assessable value whether packing is ordinary or special, or primary or 
secondary [Circular no. 354/81/2000 dated 30/6/2000]. 

5. The cost of moulds and dies used in the production of the goods, supplied by buyer, 
worth ` 4,000 would not be deducted [Explanation 1 to rule 6 of the Valuation Rules]. 
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Question 14 
Dharma Manufacturers, engaged in the manufacture of machines, sold a machine to Asha Ltd.  
The sale price of the machine (including excise duty but excluding VAT) is  
` 5,80,000.  Trade discount of ` 24,000 is given on the sale price of ` 5,80,000.  Rate of 
excise duty is 12.5%.  
The above sale price includes the following charges: 

  ` 
(i) Warranty charges 28,000 
(ii) Secondary packing 6,000 
(iii) Design and engineering charges of machine 20,000 
(iv) Primary packing 10,000 
(v) Cost of return fare of vehicles 4,500 
(vi) Advertisement and publicity charges borne by Asha Ltd. 16,000 
(vii) Pre-delivery inspection charges (charged by Dharma Manufacturers) 22,000 
(viii) After sales service charges (charged by Dharma Manufacturers) 18,000 

Determine the assessable value of the machine for purpose of central excise duty.  

Answer  
Computation of assessable value of the machine 

Particulars ` ` 
Sale price of the machine (including excise duty but excluding VAT)  5,80,000 
Less: Trade discount [Note 3] 24,000   
          Cost of return fare of vehicles [Note 5]   4,500     28,500 
Cum-duty price for excise duty purposes  5,51,500 

Assessable value= 5,51,500 100
112.5

 × 
 

` (rounded off)  
 

4,90,222 

Notes: 
1. As per the definition of the transaction value under section 4(3)(d) of the Central Excise 

Act, 1944, warranty charges are includible in the assessable value.   
2. Amount charged from the buyer in relation to packing, irrespective of it being primary or 

secondary, is includible in the assessable value [Circular No. 354/81/2000 CE dated 
30.06.2000]. 

3. As the transaction value is the price actually paid or payable, trade discount is allowable 
as deduction. 
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4. Design and engineering charges of machine are included in the assessable value as 
such charges are ‘in connection with sale’.   

5. Cost of return fare of vehicles is not included in the assessable value [Circular No. 
923/13/2010 CX dated 19.05.2010].       

6. Advertisement and publicity expenses borne by the buyer are included in the assessable 
value [Circular No. 643/34/2002 CX dated 01.07.2002]. 

7. Since the pre-delivery inspection charges and after sales service charges have been 
charged by the manufacturer, they are included in the assessable value [Tata Motors Ltd. 
v. UOI 2012 (286) E.L.T. 161 (Bom.)]. 

Question 15 
Compute the assessable value of the goods manufactured by Bharat Enterprises, under 
section 4 of the Central Excise Act, 1944, with the help of the following particulars:- 

Particulars Amount (` ) 
Contracted sale price for delivery at factory 2,42,000 
The contracted sale price includes the following elements of cost:-  
(i)  Cost of containers supplied by the buyer 15,200 
(iii)  Loading and handling charges incurred after removal from the factory 6,000 
(iii)  Dharmada charges 2,100 

Answer 
Computation of the assessable value of goods manufactured by Bharat Enterprises:- 

Particulars Amount (`) 
Contracted sale price for delivery at factory 2,42,000 
Less: Loading and handling charges incurred after removal from the  

   factory 
 

     6,000 
Assessable value of the goods 2,36,000 

Notes:- 
While computing the assessable value,  
1. cost of containers supplied by the buyer is includible [Circular No. 643/34/2002-CX. 

dated 1-7-2002]. 
2. loading and handling charges incurred after removal from the factory are not includible. 
3. dharmada charges are includible [Circular No. 763/79/2003-CX. dated 21-11-2003]. 
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Question 16 
Enumerate the conditions under which MRP valuation under section 4A of the Central Excise 
Act, 1944 shall apply. 

Answer 

MRP valuation under section 4A of the Central Excise Act, 1944 shall apply if the following two 
conditions are satisfied cumulatively: 

(a) The excisable goods to be valued are covered under the Legal Metrology Act, 2009 or 
related rules or under any other law and such law requires declaration of the retail sale 
price on the package of such goods and 

(b) The Central Government has notified the said goods as goods in relation to which the 
payment of excise duty will be on the basis of the MRP less such deductions/abatements 
as it may allow in the notification. 

Question 17 
Excise Department cannot challenge the reasonability of MRP printed on the package. 
Discuss the validity of the statement. 

Answer  
The statement is valid.  The Central Excise Department cannot challenge the reasonability of 
MRP printed on the package.  It can only satisfy itself that there is a declaration of MRP in 
prescribed form [ITC Ltd. v. CCEx., New Delhi 2004 (171) ELT 433 (SC)].  

Question 18 
M/s Ganga Marketing supplies 12 bottles of mineral water in a single package to Speed 
Airways (airline company). 
Maximum retail price was printed on the package.  However, individual bottle of 200 ml. each 
did not carry such maximum retail price (M.R.P) as these were to be distributed to the 
passengers by the airline company and not intended for resale.  M/s Ganga Marketing pays 
duty of excise assessing the goods under section 4 of the Central Excise Act, 1944. 
The Department has taken a view that the package of 12 bottles is not a wholesale package.  
The airline company itself is the ultimate consumer.  Hence, the package of 12 bottles is a 
‘retail package’ and duty is payable on the basis of MRP under section 4A of the Central 
Excise Act, 1944. 
Examine whether the view taken by the Department is correct in law. 

Answer 
No, the stand taken by the Department is not valid in law.   
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Section 4A is attracted only in case of those goods, in relation to which it is required to declare 
on the package thereof the retail sale price of such goods, under the provisions of the Legal 
Metrology Act, 2009 or the rules made thereunder or under any other law for the time being in 
force. 
As per Legal Metrology (Packed Commodities) Rules, 2011, retail sale price is required to be 
declared on the retail package and not on the wholesale package.  As per the definition of the 
wholesale package under rule 2(r) of the said rules, a commodity sold to an intermediary in 
bulk to enable such intermediary to sell, distribute or deliver such commodity to the consumer 
in similar quantities is a wholesale package.  Thus, the single package of 12 water mineral 
bottles falls within the definition of the wholesale package.  Consequently, the retail sale price 
is not required to be declared on such wholesale packages as required in case of packages 
intended for retail sale.  
Further, as per rule 3(b) of the said rules, the provisions applicable to packages intended for 
retail sale will not apply to packaged commodities meant for industrial consumers or 
institutional consumers.  Institutional consumer means any institution which hires or avails of 
the facilities or service in connection with transport, hotels, hospitals or such other service 
institutions which buy packaged commodities directly from the manufacturer for use by that 
institution [Rule 2(bc)].  Hence, in the given case, Speed Airways is the institutional consumer 
and not the ultimate consumer.  Consequently, it is reaffirmed that the retail sale price is not 
required to be declared on the package of 12 water mineral bottles as it is meant for the 
institutional consumer. 
Hence, in the present case, the goods are to be valued under section 4 and not under section 
4A of the Central Excise Act, 1944. 

Question 19 
How will the value of samples, which are distributed free as part of marketing strategy, or as 
gifts or donations, be determined? 
Indicate whether your answer will remain same in case such samples are notified for MRP 
based assessment under section 4A of the Central Excise Act, 1944. 

Answer  
Circular No. 813/10/2005 CX dated 25.04.2005 clarifies that value of samples which are 
distributed free as part of marketing strategy, or as gifts or donations is determined under rule 
4 of the Central Excise Valuation (Determination of Price of Excisable Goods) Rules, 2000.   
In case such samples are notified for MRP based assessment under section 4A of the Central 
Excise Act, 1944, Circular No. 915/05/2010 CX dated 19.02.2010 clarifies that such goods 
would be assessed under rule 4 of the Valuation Rules by taking into consideration the 
deemed value under section 4A.  Accordingly, the value for payment of excise duty for 
samples notified for MRP based assessment would be the value determined under section 4A 
for the similar goods (subject to adjustment for size and pack etc.). 
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Question 20 
M/s. Dental Care Ltd. has introduced a new product “CLOVE” toothpaste, notified under 
section 4A of the Central Excise Act, 1944, with a notified abatement of 30%.  Determine the 
central excise duty payable if rate of duty is 12.5% 
(i) 1,000 pieces having retail sale price (RSP) ` 70 per piece are sold in retail packages to 

wholesale dealer at ` 50 per piece. 
(ii) 2,500 pieces having RSP ` 70 per piece are sold in retail packages, but buyer is charged 

for 2,400 pieces only at ` 50 per piece (100 pieces have been given free as quantity 
discount). 

(iii) 50 pieces were given away as free samples, without any RSP on the pack. 
(iv)  200 multi-packs were cleared at ` 90 per pack, each containing two toothpaste tubes and 

one tooth-brush free (without any RSP on it).  Each tooth paste tube was having RSP  
` 70, which was scored out and each multi-pack had RSP of ` 130. 

Answer  
Computation of central excise duty payable by M/s. Dental Care Ltd. 

Particulars (`) Amount (`) 
Retail sale price of 1,000 pieces (1000 × ` 70)  70,000  
Less: Abatement @ 30% 21,000  
Assessable value (A) [Note 1]   49,000 
Retail sale price of 2,500 pieces (2,500 × ` 70)  1,75,000  
Less: Abatement @ 30% 52,500  
Assessable value (B) [Note 2]  1,22,500 
Retail sale price of 50 pieces (50 × ` 70)  3,500  
Less: Abatement @ 30% 1,050  
Assessable value (C) [Note 3]  2,450 
Retail sale price of 200 muti-packs (200 × ` 130) [Note 4] 26,000  
Less: Abatement @ 30%   7,800  
Assessable value (D)      18,200 
Total assessable value (A) + (B) + (C) + (D)  1,92,150 
Excise duty @ 12.5%  24,018.75 
Excise duty payable (rounded off)  24,019 

Notes: 
1. The assessable value of products notified under section 4A of the Central Excise Act, 

1944 is the retail sale price declared on the package less abatement, if any.     
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2. Provisions of section 4A override the provisions of section 4.  Therefore, assessable 
value will be retail sale price declared on the package less abatement irrespective of the 
quantity discounts offered to the buyer [Indica Laboratories v. CCE (2007) 213 ELT 20 
(CESTAT 3 Member Bench)]. 

3. Free samples of the products covered under MRP based assessment are valued under 
rule 4 of the Central Excise Valuation (Determination of Price of Excisable Goods) Rules, 
2000 by taking into consideration the deemed value under section 4A [Circular No. 
915/05/2010-CX dated 19.02.2010]. 

4. Retail sale price (RSP) of the multi-pack (` 130) is considered and product supplied free 
(toothbrush) in the multi-pack is not assessed separately.  Further, since scored out RSP 
cannot be considered as RSP either by seller or by buyer, the same (` 70) is not taken 
as the RSP for the purpose of valuation of excisable goods. 

Question 21 
Vibhuti Motors Ltd. were the manufacturers of cars.  They used to enter into an agreement 
with the dealers wherein they notified the maximum amount for which their car could be sold 
by the said dealer. The dealer paid to Vibhuti Motors Ltd. a particular price quoted by them.  
According to Vibhuti Motors Ltd., this price was the assessable value and excise duty was 
paid on it. The amount charged by the dealer to his customer minus the amount charged by 
Vibhuti Motors Ltd. to such dealer was the dealer’s margin. 
Further, on account of the dealership agreement, the dealer was required to carry out Pre 
Delivery Inspection (PDI) before the car was actually delivered to the customer.  After the car 
was delivered to the customer, the dealer was required to conduct specified number of free 
services of the said car as set out in the Owner’s Manual [hereinafter referred to as “said 
services”].  A customer could get the benefit of terms of warranty from Vibhuti Motors Ltd. only 
when it got the car duly inspected as per the PDI requirements and also availed the said 
services.  
Relying on clause 7 of circular No. 643/34/2002 dated 01.07.2002 & circular No. 681/72/2002 
CX dated 12.12.2002, the Revenue issued a show cause notice to Vibhuti Motors Ltd. alleging 
that costs incurred by the dealer towards PDI and said services was also includible in the 
assessable value.  
However, Vibhuti Motors Ltd. contended that they were required to pay excise duty on the 
amount charged by them to the dealer while selling the car to the dealer. The expenses to 
conduct PDI and said services would not be included in the assessable value as Vibhuti 
Motors Ltd. did not reimburse these expenses to the dealer. 
You are required to examine whether the costs incurred by the dealer towards PDI and said 
services is includible in the assessable value? 
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Answer 
No, the costs incurred by the dealer towards PDI and said services is not includible in the 
assessable value in the given case.  The facts of the given case are similar to the case of Tata 
Motors Ltd. v. UOI 2012 (286) E.L.T. 161 (Bom.) wherein the High Court observed as follows:- 
1. The High Court accepted the contention of the petitioners that it did not charge the dealer 

for the expenses incurred by the dealer towards PDI and said services.  It further stated 
that when a car was sold by the petitioner to dealer, price was the sole consideration and 
the petitioners and dealer were not related to each other.  Hence, since the requirements of 
section 4(1)(a) were being complied with, the assessable value would be the transaction 
value [determined as per section 4(3)(d)].  Accordingly, the expenses incurred for PDI and 
said services should not be included in the transaction value of the car. 

2. The High Court rejected the Revenue’s claim that the expenses incurred for PDI and 
after sales services must be included in the transaction value for the reason that the 
warranty given by the petitioners was linked with such expenses.  The Court observed 
that it only implied that petitioner would undertake the responsibility to provide the benefit 
of warranty to customer only when the customer had availed PDI and after sales 
services.  However, it had no bearing on assessable value.  

3. The High Court opined that in Clause 7 of Circular No. 643/34/2002 CX dated 1st July, 
2002, reference to rule 6 of the Central Excise (Determination of Price of Excisable 
Goods) Rules, 2000 was not correct. Valuation Rules, in the first place, would not apply 
in the instant case as this transaction did not fall within the ambit of section 4(1)(b) 
because the transaction of sale of a car between the petitioners and the dealer was 
governed by the provisions of section 4(1)(a).   

4. The Court noted that the said circular wrongly held that the expenses incurred by dealer 
towards PDI and said services were on behalf of manufacturer.  Thus, such expenses could 
not be said to form as one of the considerations for sale of goods.  Expenses incurred 
towards PDI and said services could not be equated with advertisement and publicity 
charges. It was contrary to the provisions of section 4(1)(a) read with section 4(3)(d).   

In the light of the above discussion, the High Court held that Clause No. 7 of Circular No. 
643/34/2002 CX dated 1st July, 2002 and Circular No. 681/72/2002 CX dated 12th December, 
2002 (where it affirms the earlier circular dated 1st July, 2002) were not in conformity with the 
provisions of section 4(1)(a) read with section 4(3)(d) of the Central Excise Act, 1944.  
Further, as per section 4(3)(d), the PDI and free after sales services charges could be 
included in the transaction value only when they were charged by the assessee to the buyer.  
Thus, in the given case, the contention of Vibhuti Motors Ltd. is valid. 
Note: The aforesaid case law was appealed to Supreme Court in 2015 (319) ELT A176 
(Supreme Court) wherein the appeal was admitted thereon. 
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Question 22 
With reference to rule 6 of Central Excise Valuation (Determination of Price of Excisable 
Goods) Rules, 2000, discuss the provisions relating to valuation of excisable goods when the 
price is not the sole consideration. 

Answer 
As per Rule 6 of the Central Excise Valuation (Determination of Price of Excisable Goods) 
Rules, 2000, when price is not the sole consideration for sale, the value of excisable goods is 
deemed to be the aggregate of the transaction value and the amount of money value of any 
additional consideration flowing directly or indirectly from the buyer to the assessee, provided 
all the other conditions of section 4(a) of the Central Excise Act, 1944 are fulfilled. 
However, where price is not the sole consideration for sale of such excisable goods and they 
are sold by the assessee at a price less than manufacturing cost and profit, and no additional 
consideration is flowing directly or indirectly from the buyer to such assessee, the value of 
such goods shall be deemed to be the transaction value. 
Further, the value of following goods and services supplied free or at reduced cost by the 
buyer should be added to the transaction value of the finished goods:  
(i) value of materials, components, parts and similar items relatable to such goods;  
(ii) value of tools, dies, moulds, drawings, blue prints, technical maps and charts and similar 

items used in the production of such goods; 
(iii) value of material consumed, including packaging materials, in the production of such 

goods; 
(iv) value of engineering, development, art work, design work and plans and sketches 

undertaken elsewhere than in the factory of production and necessary for the production 
of such goods [Explanation 1 to rule 6]. 

Notional interest on advance payment received against delivery of any excisable goods should 
not be added to the value of the goods unless the price of the goods has been reduced under 
the influence of such advance deposit [Explanation 2 to rule 6]. 

Question 23 
Write a note on the valuation of goods on the basis of retail sale price under section 4A of the 
Central Excise Act, 1944.  

Answer  
The provisions of section 4A are as follows: 
(a) Excisable goods are valued on the basis of retail sale price when they are packaged and 

it is required under Legal Metrology Act, 2009 or Rules or under any other law to declare 
on such packages the retail sale price thereof.  The Government may notify the products 
for the purpose of this section.  
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(b) The assessable value shall be deemed to be the retail sale price declared on the 
package less amount of abatement. Abatements can be given by the Central 
Government through notifications after taking into account the amount of duties and 
taxes payable on such goods.  

(c) The retail sale price has been defined to mean the maximum price at which the excisable 
goods in packaged form may be sold to the ultimate consumer inclusive of all taxes and 
expenses and price is the sole consideration for such sale.  

 However, if the provisions of the Act, rules or other law as referred to in (a) above require 
the retail sale price to exclude any taxes, local or otherwise, the retail sale price shall be 
construed accordingly. 

(d) Where there is more than one retail sale price, the maximum of such retail sale price will 
be deemed to be the retail sale price for the purpose of this section.  

(e) Where different retail sale prices are declared on different packages for different areas, 
each such retail price shall be the retail sale price for the purposes of valuation of the 
excisable goods intended to be sold in the area to which the retail sale price relates. 

(f) The excisable goods shall be confiscated and the retail sale price will be ascertained in 
the manner prescribed by the Central Government if the manufacturer:  
♦ tampers, alters or obliterates the retail sale price declared on the package of goods 

after their removal, or 
♦ removes such goods without declaring the retail sale price on the packages or 

declares a retail sale price which is not the retail sale price as required to be 
declared under the provisions of the Act, rules or other law as referred to in (a) 
above.   

(g) If the retail sale price declared on the package of goods at the time of removal is altered 
to increase the retail sale price, such altered retail sale price shall be deemed to be the 
retail sale price.  

Question 24 
State the procedure for valuing excisable goods that are to be sold from depot/branch or 
premises of a consignment agent under the Central Excise Valuation (Determination of Price 
of Excisable Goods) Rules, 2000. 

Answer 
As per rule 7 of the Central Excise Valuation (Determination of Price of Excisable Goods) 
Rules, 2000 where the excisable goods are not sold by the assessee at the time and place of 
removal but are transferred to a depot, premises of a consignment agent or any other place or 
premises (hereinafter referred to as ‘such other place’) from where the excisable goods are to 
be sold after their clearance from the place of removal and where the assessee and the buyer 
of the said goods are not related and the price is the sole consideration for the sale, the value 
shall be the normal transaction value of such goods sold from such other place at or about the 
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same time and, where such goods are not sold at or about the same time, at the time nearest 
to the time of removal of goods under assessment. 

Question 25  
Write a short note on “place of removal”. 

Answer 
As per section 4(3)(c) of the Central Excise Act, 1944, ‘place of removal’ means: 
(i) a factory or any other place or premises of production or manufacture of the excisable 

goods; 
(ii) a warehouse or any other place or premises wherein the excisable goods have been 

permitted to be deposited without payment of duty; 
(iii) a depot, premises of a consignment agent or any other place or premises from where 

excisable goods are to be sold after their clearance from the factory; from where such 
goods are removed. 

Question 26  
Briefly explain the following in the context of valuation of excisable goods: 
(i) Specific Duty 
(ii) Compounded levy scheme  
(iii) Tariff Value  
(iv) Duty based on production in respect of notified goods 

Answer  
(i)  Specific Duty: It is the duty which is payable on the basis of certain unit like weight, 

length, volume, thickness etc. In the case of some goods, duty is payable on the basis of 
certain unit, length, weight, volume, etc. For instance, duty payable on cigarettes is on 
the basis of length.  However, this method of levying duty demands frequent revisions in 
order to increase revenue since while the prices may be increasing, the duty would 
remain the same quantum when based on length. Since specific duties do not keep pace 
with inflation, more and more tariff entries are designed based on advalorem duty 
structure.  

(ii)  Compounded levy scheme: Rule 15 of Central Excise Rules, 2002 empowers Central 
Government to specify [by notification in the Official Gazette] the goods in respect of 
which an assessee shall have the option to pay duty of excise on the basis of specified 
factors [such as size of equipment employed, number and types of machines used for 
manufacture etc.] relevant to production of such goods at specified rates. The prescribed 
is required to be paid by the concerned manufacturers for the specified period. The 
advantage of this scheme is that it frees the manufacturer from observing day to day 
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Central Excise Formalities and maintenance of detailed accounts after making the lump 
sum periodic payment. Hence, this scheme is quite useful for small manufacturers. The 
Central Government has notified stainless steel pattas/patties and aluminium circles for 
compounded levy scheme.  These articles are not eligible for SSI exemption.  

(iii) Tariff Value: The Central Government is empowered to notify the values of goods which 
will be chargeable to ad valorem duty as per Central Excise Tariff Act, 1975.  In such a 
case, the task is easy since the value is already fixed. The Central Government has also 
got the power to alter the tariff value once fixed. 
The Central Government may fix different tariff values for different classes or 
descriptions of the same excisable goods. The Central Government can also fix different 
tariff values for same class or description of the goods but produced or manufactured by 
different classes of producers or manufacturers or sold to different classes of buyers.  
Such tariff values may be fixed on the basis of wholesale price or average price of 
various manufacturers as the Government may consider appropriate. 

(iv)  Duty based on production in respect of notified goods: According to section 3A of 
Central Excise Act, 1944, in order to safeguard the revenue the Central Government may 
notify goods on which excise duty shall be levied and collected on the basis of production 
capacity of the factory. The annual capacity fixed will be deemed to be annual production 
of such goods from the factory. If the factory does not operate for a part of the year, 
annual production will be calculated on proportionate basis. Further, if factors on the 
basis on which annual capacity is determined undergo change during the year, the 
annual capacity will be re-determined. This scheme has so far been notified in respect of 
Pan Masala, Gutka, tobacco etc.  Further, this scheme does not apply to EOU. 

Question 27  
When a person shall be deemed to be a related person for valuation under the Central Excise 
Act, 1944? 

Answer 
Section 4(3)(b) of Central Excise Act, 1944 states that persons shall be deemed to be related 
if: 
(i) they are inter-connected undertakings; 
(ii) they are relatives; 
(iii) amongst them the buyer is a relative and a distributor of the assessee, or a sub-

distributor of such distributor; or 
(iv) they are so associated that they have interest, directly or indirectly, in the business of 

each other. 
“Relative” shall have the meaning assigned to it in clause (77) of section 2 of the Companies 
Act, 2013. 
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Question 28  
Explain briefly, how the value of goods will be ascertained for purpose of excise duty where the 
assessee sells the goods partly to a related person and the balance to unrelated third parties.  

Answer 
Rule 9 provides that where whole or part of the excisable goods are sold by the assessee to or 
through  a person who is related in the manner specified in any of the sub-clauses (ii), (iii) or 
(iv) of section 4(3)(b) of the Central Excise Act, 1944, the value of such goods shall be the 
normal transaction value at which these are sold by the related person at the time of removal, 
to buyers (not being related person or where such goods are not sold to such buyers, to 
buyers (being related person), who sells such goods in retail. 
Thus, each clearance is required to be assessed according to section 4(1)(a) or the relevant 
rule dealing with the circumstances of clearance of the goods, as the case may be. 
Thus, for sales to unrelated third parties, valuation will be done as per section 4(1)(a) and for 
sales of the same goods to related person, rule 9 will be applicable  

Question 29  
Explain retail sale price in the light of provisions of section 4A of Central Excise Act, 1944. 

Answer 
Explanation 1 to section 4A of the Central Excise Act, 1944 defines the retail sale price as the 
maximum price at which the excisable goods in packaged form may be sold to the ultimate 
consumer and includes all taxes, local or otherwise, freight, transport charges, commission 
payable to dealers, and all charges towards advertisement, delivery, packing, forwarding and 
the like, as the case may be, and the price is the sole consideration for such sale. 
However, in case the provisions of the Central Excise Act, rules or Legal Metrology Act 2009 
or the Rules made thereunder or under any other law for the time being in force require to 
declare on the package, the retail sale price excluding any taxes, local or otherwise, the retail 
sale price shall be construed accordingly. 

Question 30  
What legal/penal actions can be taken in case the retail sale price is not mentioned or is 
unduly tampered after the removal?  

Answer  
If the retail sale price is not mentioned on the excisable goods or is unduly tampered after the 
removal, then  
(i) such goods shall be liable to confiscation and 
(ii) the retail sale price of such goods shall be ascertained in the manner prescribed by the 

Central Government and such price shall be deemed to be the retail sale price. 
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Question 31 
Explain briefly the significance of rule 10A of the Central Excise Valuation (Determination of 
Price of Excisable Goods) Rules, 2000 relating to goods produced or manufactured by a job 
worker.  

Answer 
Rule 10A of Central Excise Valuation (Determination of Price of Excisable Goods) Rules, 2000 
provides that where goods are manufactured by a job-worker on behalf of a person (commonly 
known as principal manufacturer), the value for payment of excise duty would be based on the 
sale value at which the principal manufacturer sells the goods, as against the past practice 
where the value was taken as cost of raw material plus the job charges. 
Where the goods are sold by the principal manufacturer from the factory of the job worker’s 
factory, the price charged by the principal to his customer will be the value on which duty will 
be paid at the applicable rate.  If the buyer is related to the principal manufacturer, the 
valuation will be done as in case of clearances to related parties.  Where the goods are not 
removed for sale from the job worker’s factory but cleared to some other premises of the 
principal from where the goods are sold, the valuation at the time of removal from the job 
worker’s premises will be similar to what is followed under rule 7. 

Question 32 
What is the meaning of “normal transaction value” according to Central Excise Valuation 
(Determination of Price of Excisable Goods) Rules, 2000?  

Answer 

As per rule 2(b) of the Central Excise Valuation (Determination of Price of Excisable Goods) 
Rules, 2000, ‘normal transaction value’ means the transaction value at which the greatest 
aggregate quantity of goods are sold. 

Question 33 

M/s. Fresh Bakery manufactures biscuits named as “Choconuts”.  Biscuits are notified under 
section 4A of the Central Excise Act, 1944 with an abatement of 30%.  The following 
information has been furnished by M/s. Fresh Bakery with regard to clearances of packs of 
“Choconuts”:  

(i) 2,500 packs having MRP ` 70 per pack were sold in retail packages, but buyer is 
charged for 2,400 packs only at ` 50 per pack (100 packs have been given free as 
quantity discount). 

(ii) 50 packs were given away as free samples, without any MRP on the pack. 
(iii) 400 packs manufactured on job work basis for Modern Bakers, another bakery company, 

were cleared after putting MRP of ` 70 each.  Each such pack is sold by Modern Bakers 
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at ` 60 to individual customers.  Cost of raw material supplied by Modern Bakers is  
` 12,000, job charges including profit of M/s. Fresh Bakery is ` 6,000, transportation 
charges of raw material to M/s. Fresh Bakery and biscuits to Modern Bakers is ` 2,000.   

(iv) 80 packs of biscuits having MRP ` 70 each were packed in a single package for 
protection and safety during transportation and cleared at ` 5000.  500 of such packages 
were cleared.   

Determine the central excise duty payable, if rate of duty is 12.5%. 

Note: Turnover of M/s. Fresh Bakery in the previous financial year is ` 450 lakh.  

Answer 
Computation of central excise duty payable by M/s. Fresh Bakery  

Particulars (`) (`) 
Retail sale price of 2,500 packs (2,500 × ` 70)  1,75,000  
Less: Abatement @ 30%     52,500  
Assessable value (A) [Note 1]  1,22,500 
Retail sale price of 50 packs given as free samples  
(50 × ` 70) 

 
3,500 

 

Less: Abatement @ 30%   1,050  
Assessable value (B) [Note 2]  2,450 
Retail sale price of 400 packs manufactured on job work 
basis (400 × ` 70)  

28,000  

Less: Abatement @ 30%   8,400  
Assessable value (C) [Note 3]     19,600 
Retail sale price of 500 packages containing 80 packs each 
packed for safety in transportation (80 x ` 70 x 500) 

28,00,000  

Less: Abatement @ 30%   8,40,000  
Assessable value (D) [Note 4]  19,60,000 
Total assessable value (A) + (B) + (C) + (D)   21,04,550 
Excise duty @ 12.5% of ` 21,04,550  2,63,068.75 
Excise duty payable (rounded off)  2,63,069 

Notes: 
1. Provisions of section 4A of Central Excise Act, 1944 override the provisions of section 4 

of the said Act.  Therefore, assessable value will be retail sale price declared on the 
package less abatement irrespective of the quantity discounts offered to the buyer [Indica 
Laboratories v. CCE (2007) 213 ELT 20 (CESTAT 3 Member Bench)]. 
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2. Free samples of the products covered under MRP based assessment are valued under 
rule 4 of the Central Excise Valuation (Determination of Price of Excisable Goods) Rules, 
2000 by taking into consideration the deemed value under section 4A [Circular No. 
915/05/2010-CX dated 19.02.2010]. 

3. Provisions of section 4A override the provisions of section 4.  Therefore, assessable 
value will be retail sale price declared on the package less abatement and not the value 
as determined under rule 10A of Central Excise Valuation (Determination of Price of 
Excisable Goods) Rules, 2000 [viz. the price at which the principal manufacturer sells the 
goods]. 

4. Outer packaging for protection/safety during transportation is not wholesale package.  
Such packaging does not require details like name/address, cost, month year etc. [State 
of Maharashtra v. Raj Marketing (2011) 272 ELT 8 (SC)].  Therefore, valuation of such 
package will be done on the basis of section 4A i.e., RSP less abatement.  

5. Since the turnover of M/s. Fresh Bakery in the previous financial year is ` 450 lakh, it will 
not be entitled to SSI exemption available under Notification No. 8/2003 CE dated 
01.03.2003 in the current year. 

Question 34 
Alpha Ltd., a manufacturer of excisable goods, has two production units-Unit A and Unit B.  
Unit A of Alpha Ltd. manufactures product ‘X’.  80% of such production is consumed captively 
by Unit B to further manufacture product ‘Y’ and the remaining 20% is sold to unrelated buyers 
at ` 75 per unit.  In April, 20XX, Unit A has manufactured 1000 units of product ‘X’.  Assuming 
that there is no opening and closing inventory of product X, compute its assessable value 
(entire production) for the purpose of central excise duty from the following information 
provided by Alpha Ltd. in relation to Unit A for the month of April, 20XX- 

Particulars ` 

Cost of direct materials (inclusive of central excise duty @ 12.5%)*  22,500 
Cost of direct salaries (includes house rent allowance of ` 12,000) 30,000 
Consumable stores and repairs 8,400 
Depreciation of machinery 500 
Quality control cost 4,300 
Research & development cost 2,700 
Administrative cost:  
 Production related 2,000 
 Project management related 1,800 
Interest and financial charges 2,400 
Cost incurred due to break down of machinery 1,300 
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Amortised cost of moulds and tools received free of cost from the 
production unit ‘B’ for being used only in the manufacture of goods to be 
consumed by unit ‘B’ 

600 

Selling and distribution cost 4,600 
Scrap value realized  1,500 

*Note: CENVAT credit of the excise duty so paid is available. 

Answer 
Rule 8 of the Central Excise Valuation (Determination of Price of Excisable Goods) Rules, 
2000, has been amended vide Notification No. 14/2013 CE (NT) dated 22.11.2013 to provide 
that where whole or part of the excisable goods are not sold by the assessee but are used for 
captive consumption, the value of goods meant for captive consumption shall be 110% of the 
cost of production or manufacture of such goods. 
Cost of production is to be determined as per ‘Cost Accounting Standard (CAS)-4: Cost of 
Production for Captive Consumption’ issued by ICWAI [CBEC Circular No. 692/8/2003 dated 
13.02.2003]. 
Since in the present case, only a part of the excisable goods are used for captive consumption 
(80% of 1,000 units i.e., 800 units), assessable value of such 800 captively consumed units 
will be determined in accordance with rule 8 of Valuation Rules.  The assessable value of 
remaining 200 units sold to unrelated buyers will be determined under section 4 of Central 
Excise Act, 1944 i.e., transaction value. 

Computation of cost of production as per CAS-4 and value of product ‘X’  

S. 
No. 

Particulars ` 

1. Material consumed:  
 Cost of direct materials    ` 22,500  
 

Less: Central excise duty  × 
 

 22,500 12.5
112.5

`  `   2,500   (Note 1) 20,000 

2. Direct wages and salaries:  
 Cost of direct salaries (including house rent allowance of ` 12,000) 30,000 
3. Works overheads:  
 Consumable stores and repairs 8,400 
 Depreciation of machinery 500 
4. Quality control cost 4,300 
5. Research & development cost 2,700 
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6. Administrative overheads (relating to production activity): 2,000 
 Total  67,900 
 Less: Scrap value realized   1,500 
 Cost of production of 1,000 units of product ‘X’ 66,400 
 

Cost of production for 800 units of product ‘X’  66,400 800
1,000

 × 
 

`   53,120 

 Add:  Amortised cost of moulds and tools received free of cost from unit ‘B’ 
for being used only in the manufacture of goods to be consumed by unit ‘B’ 

 
     600 

 Cost of production of ‘X’ produced for captive consumption  53,720 
 Value of 800 units of product ‘X’ consumed captively [` 53,720 × 

110%]  
59,092 

Notes: 
1. Since CENVAT credit is available on central excise duty paid on direct materials, it has 

been deducted from the cost of direct materials in accordance with the Cost Accounting 
Standard-4 [CAS-4].  

2. Administrative overheads in relation to activities other than manufacturing activities like 
project management activities have not been included in cost of production [CAS-4]. 

3. Interest and financial charge being a financial charge has not been considered to be a 
part of cost of production [CAS-4]. 

4. Abnormal cost like break down of machinery does not form part of cost of production 
[CAS-4]. 

5. Selling and distribution cost have not been considered while computing the cost of 
production as they are not in relation to production activity [CAS-4]. 

Value of 800 units of product ‘X’ consumed captively for the purpose of excise duty is  
` 59,092. 
Value of 200 units of product ‘X’ sold to unrelated buyers for the purpose of excise duty is  
` 15,000 (200 units x ` 75) [Section 4 of Central Excise Act, 1944]. 

Question 35 
Arvin Ltd. sold a machine to Isha Ltd. The ex-factory price of the machinery is ` 4,00,000 
(excluding taxes and duties). A cash discount of 3% was allowed on such price to Isha Ltd. 
The following additional amounts were charged from Isha Ltd: 

Sr. No. Particulars Amount 
(`) 

1 Expenses pertaining to installation and erection of the machine at Isha 
Ltd.'s premises (Machine was permanently fixed to earth)  

20,000 
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2 Cost of durable and returnable packing (such cost has been amortised and 
included in the cost of the machine) 

5,000 

3 Actual freight and insurance from factory to buyer's premises 25,000 

Determine the total amount of excise duty payable on the machine. Assume transaction is on 
principal to principal basis and sale is an ex-factory sale. 
Excise duty rate is 12.5%.  

Answer 
Computation of amount of excise duty payable by Arvin Ltd. 

Particulars ` 
Price of machine excluding taxes and duties 4,00,000 
Less: 3% cash discount on price of machinery = ` 4,00,000 × 3 % [Note 4]     12,000 
Assessable value   3,88,000 
Excise duty payable @ 12.5% 48,500 

Notes: 
While computing assessable value: 
1. installation and erection expenses are not included as the same result into an immovable 

property at the buyer’s premises [Circular No. 643/34/2002 CX dated 01.07.2002]. 
2. cost of durable and returnable packing is not required to be added again as it has already 

been amortised and included in the cost of the product [Circular No. 643/34/2002-CX 
dated 01.07.2002]. 

3. cost of freight and insurance from the place of removal up to the place of delivery of the 
excisable goods are not includible [Rule 5 of the Central Excise Valuation (Determination 
of Price of Excisable Goods) Rules, 2000]. 

4. cash discount is allowed as deduction since transaction is on principal to principal basis 
and cash discount is actually passed on to the buyer [Circular No. 643/34/2002 CX dated 
01.07.2002]. 

Question 36 
Happy Ltd. sold 1,000 units of excisable goods manufactured by it @ ` 1,200 per unit to Mr. X 
on 31.03.2016. It had received interest-free advance of ` 5,00,000 from Mr. X on 01.04.2015.  
Compute the assessable value of 1,000 units sold in following independent cases:- 
(i) The normal price charged from other buyers is ` 1,150 per unit. 
(ii) The normal price charged from other buyers is ` 1,280 per unit. 
The normal rate of interest is 12% per annum. 
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Answer 
As per Explanation 2 to rule 6 of Central Excise Valuation (Determination of Price of Excisable 
Goods) Rules, 2000, where an assessee receives any advance payment from the buyer 
against delivery of any excisable goods, no notional interest on such advance shall be added 
to the value unless the Central Excise Officer has evidence to the effect that the advance 
received has influenced the fixation of the price of the goods by way of charging a lesser price 
from or by offering a special discount to the buyer who has made the advance deposit. 
Therefore, the assessable value of 1,000 units in two independent cases will be computed as 
under:  
(i) Assessable value = ` 1,200 x 1,000 units = ` 12,00,000  

[No addition of notional interest as price charged from the buyer who has given the 
advance is not less than the price charged from other buyers] 

(ii)  Assessable value = (` 1,200 x 1,000 units) + (` 5,00,000 x 12/100) 
= ` 12,00,000 + ` 60,000  = ` 12,60,000 
[Notional interest @ 12% will be added as price charged from the buyer who has given 
the advance is less than the price charged from other buyers] 

Question 37 
Surbhi Textile Ltd. (the assessee) is manufacturer of synthetic yarn, and is availing benefit of 
Sales Tax Incentive Scheme of State Government wherein it is allowed to retain 75% of sales 
tax amount collected from its customers and pay balance 25% to the State Government. The 
Central Excise Department has demanded inclusion of 75% portion of sales tax collected from 
customers and retained by the assessee, in transaction value of the goods whereas the 
assessee is contending that 75% portion of sales tax amount is an incentive to promote the 
industries and it has nothing to do with 'transaction value'. 
Examine with the help of a case law (if any), whether Surbhi Textile Ltd. is liable to include 
75% amount of sales tax in transaction value of the goods. 

Answer 
As per section 4(3)(d) of the Central Excise Act, 1944, transaction value, inter alia, excludes 
the amount of duty of excise, sales tax and other taxes, if any, actually paid or actually 
payable on such goods.  Hence, the amount of sales tax is excludible from the transaction 
value of goods only when such amount is actually paid/ payable on such goods. 
In the given case, since 75% of the sales tax amount collected from the customers had been 
retained by the assessee and not paid to the State Government (owing to a benefit under 
Sales Tax Incentive Scheme), same should form part of the transaction value of the goods. 
The Supreme Court, in the case of CCEx v. Super Synotex (India) Ltd. 2014 (301) E.L.T. 273 
(S.C.), has held that what is not payable/not to be paid as sales tax/VAT, should not be 
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charged from the third party/customer, but if it is charged and is not payable or paid, it should 
not be excluded from the transaction value.  Hence, unless the sales tax is actually paid to the 
Sales Tax Department of the State Government, no benefit towards excise duty can be given 
under the concept of "transaction value" i.e., it is not excludible. 
Thus, Surbhi Textile Ltd. is liable to include 75% of the sales tax retained by it, in terms of the 
Sales Tax Incentive Scheme, in transaction value of goods. 
Further, this view has also been endorsed in another decision of Supreme Court in CCE v. 
Maruti Suzuki India Limited 2014 (307) ELT 625 (SC). 

Question 38 
Cold Beverages Ltd. has removed the aerated water bottles without declaring the retail sale 
price under section 4A of the Central Excise Act, 1944. Discuss briefly how the retail sale price 
of these goods shall be ascertained. 

Answer 
As per rule 4 of Central Excise (Determination of Retail Sale Price of Excisable Goods) Rules, 
2008, where a manufacturer removes the excisable goods without declaring the retail sale 
price (RSP) on the package then, the RSP of such goods will be ascertained in the following 
manner, namely:  
(i) if the manufacturer has manufactured and removed identical goods, within a period of 

one month, before or after removal of such goods, by declaring the RSP, then, the said 
declared RSP will be taken as the RSP of such goods;  

(ii) if the RSP cannot be ascertained in the above manner, the RSP of such goods will be 
ascertained by conducting the enquiries in the retail market on sample basis where such 
goods have normally been sold at or about the same time of the removal of such goods.  
If more than one RSP is ascertained, then the highest of the RSP, so ascertained, will be 
taken as the RSP of all such goods. 

Exercise 

1.  State and briefly discuss the important deductions that are statutorily available under section 4 of 
the Central Excise Act, 1944?  

2. Differentiate between “tariff value”, “transaction value” and “normal transaction value”. 

3. Define the following with reference to Central excise law: 

(a) Normal transaction value 

(b) Related persons 
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 4 
CENVAT Credit 

For the sake of brevity, CENVAT Credit Rules, 2004, Krishi Kalyan Cess and Swachh Bharat 
Cess have been referred to as CCR, 2004, KKC and SBC respectively at many places in this 
Chapter. 

Question 1 
When will the accessories and goods used for providing free warranty would be eligible as 
'input' under rule 2(k) of the CCR, 2004?  

Answer 
As per rule 2(k) of the CCR, 2004: 
(i) accessories would be eligible as input, if they are cleared along with the final product and 

their value is included in the value of the final products and  
(ii) goods used for providing free warranty for final products would be eligible as input if 

warranty is provided by the manufacturer and its value is included in the price of the final 
product and is not charged separately from the customer. 

Question 2 
Whether a manufacturer of excisable goods, who has paid service tax under reverse charge 
on freight, can take credit of such service tax paid, if such transportation service has been 
used for bringing the inputs to the factory of manufacturer? What would be eligibility of 
CENVAT credit if transport service is used for delivery of final products upto the place of 
removal? 

Answer  
As per rule 2(l) of CCR, 2004, inward transportation of inputs or capital goods and outward 
transportation up to the place of removal are eligible input services for a manufacturer.  Thus, 
service tax paid on inward freight by the manufacturer under reverse change can be availed 
as CENVAT credit since such transportation service has been used for inward transportation 
of inputs.   
In respect of outward freight of final product, in CCE v. Ispat Industries Ltd. 2015 (324) ELT 
(670) (SC), it has been held that the place/premises from where excisable goods are to be 
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sold can only be the manufacturer's premises/premises referable to the manufacturer. 
Premises of buyer can never be ‘place of removal’. 
Hence, CENVAT credit of service tax paid on outward freight will not be available. 

Question 3 
M/s AJ imported some inputs and paid basic customs duty of ` 3 lakh and additional duty of 
customs leviable under section 3(1) of the Customs Tariff Act, 1975 of ` 3,75,000.  Calculate 
the amount that it can claim as CENVAT credit.  Would it make any difference, if M/s AJ is not 
a manufacturer but a service provider? 

Answer  
M/s. AJ can take credit of ` 3,75,000 i.e., of additional duty of customs leviable under section 
3(1) of the Customs Tariff Act, 1975 (popularly known as CVD).  Rule 3(1) of the CENVAT 
Credit Rules, 2004 allows the credit of additional duty of customs leviable under section 3(1) 
of the Customs Tariff Act, 1975.  The credit of basic custom duty is not allowed. 
It will not make any difference in respect of availment of CENVAT credit of CVD, if M/s AJ is a 
service provider as credit of additional duty of customs leviable under section 3(1) of the Customs 
Tariff Act, 1975 (CVD) can be availed both by the manufacturers and the service providers alike.   
However, a service provider is not entitled to avail the credit of additional duty of customs 
leviable under section 3(5) of the Customs Tariff Act, 1975 (popularly known as special CVD).   

Question 4 
PQR Ltd., a manufacturer of excisable goods, purchased in the month of April, 20XX inputs for 
` 1,00,000/- on which it pays excise duty of ` 12,500/-.  The company utilised the 
aforementioned CENVAT of ` 12,500/- while discharging its excise duty liability for the month 
of April, 20XX.  In June,20XX before the said inputs are put into use, the company has written 
off ` 20,000 out of the total inputs. The balance inputs of ` 80,000 were not written off. 
What economic consequences the company has to face for writing off of ` 20,000/-.  However, 
subsequently, in the month of December, 20XX, the company puts to use the entire inputs of  
` 1,00,000/-. Can the company get some economic benefit now? 

Answer  
Rule 3(5B) of CCR, 2004, inter alia, requires a manufacturer to pay an amount equivalent to 
the CENVAT credit taken in respect of inputs when the value of such inputs is written off fully 
before being put to use.  
Thus, PQR Ltd. will have to pay an amount equivalent to the CENVAT credit taken on inputs 
valuing ` 20,000 (inputs written off) which is ` 2,500 (12,500/1,00,000 × 20,000) in June, 
20XX. 
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However, proviso to rule 3(5B) provides that if the said inputs are subsequently used in the 
manufacture of final products, th e manufacturer, shall be entitled to take credit of the amount 
equivalent to the CENVAT credit paid earlier subject to the other provisions of CCR, 2004. 
Thus, in the present case, by virtue of proviso to rule 3(5B) when in December, 20XX, the 
company puts to use entire inputs of ` 1,00,000; it will be entitled to take credit of the amount 
equivalent to the CENVAT credit paid earlier i.e. ` 2,500/-.  

Question 5 
The goods manufactured by a company have been destroyed in a fire.  The payment of duty 
on such destroyed goods has been ordered to be remitted.  Is the company required to 
reverse the CENVAT credit taken on input services used in manufacture of such destroyed 
goods?  

Answer 
As per rule 3(5C) of the CENVAT Credit Rules, 2004, where on any goods manufactured by 
an assessee, the payment of duty is ordered to be remitted under rule 21 of the Central Excise 
Rules 2002, the credit taken on input services used in/in relation to manufacture or production  
of said goods has to be reversed. 

Question 6 
Ashish and Sons, a sole proprietorship firm, is engaged in the manufacture of final products. It 
purchased following items during the current financial year: 

Particulars Amount (`) 
Jigs 1,00,000 
Fixtures 1,50,000 
Moulds and dies  2,00,000 
Excise duty paid on above items@ 12.5% 56,250 

It sent above-mentioned jigs, fixtures, moulds and dies to another manufacturer for the 
production of goods according to his specification. Will Ashish and Sons get CENVAT credit in 
respect of aforementioned jigs, fixtures, moulds and dies? Explain.  

Answer  
Rule 4(5)(b)(i) of CCR, 2004, inter alia, stipulates that CENVAT credit shall be allowed in 
respect of jigs, fixtures, moulds and dies sent by a manufacturer of final products to another 
manufacturer for the production of goods, according to his specifications. 
Since, in the given case Ashish & Sons has sent jigs, fixtures, moulds and dies to another 
manufacturer for the production of goods according to its specification, it is entitled to get 
CENVAT credit of excise duty of ` 56,250/- in accordance with the aforesaid provisions. 
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Question 7 
Answer the following with reference to CCR, 2004: 
(a) ‘A’ uses petrol, among other inputs, to manufacture its final product – ‘X’.  Can he avail 

CENVAT credit on petrol?  
(b) ‘B’ is an outdoor caterer. He has purchased a lorry for carrying utensils, tables, groceries, 

vegetables etc. to the place of provision of service.  The lorry is registered in the name of 
‘B’.  Can ‘B’ avail credit of the excise duty paid by him on the purchase of the lorry? 

(c) Inputs are received in the factory of the manufacturer on 10.11.20XX vide invoice dated 
10.10.20XX, but are issued for the production process on 10.12.20XX. Can the 
manufacturer avail credit in the month of November, 20XX? 

Answer 
(a) No, ‘A’ cannot avail CENVAT Credit on petrol as it is specifically excluded from the 

definition of ‘inputs’ under rule 2(k) of CCR, 2004. 
(b) Yes, as per rule 2(a)(B)(ii), motor vehicle designed for transportation of goods including 

their chassis registered in the name of the service provider, when used for transportation 
of inputs and capital goods used for providing an output service are treated as capital 
goods. 

(c) Yes, manufacturer can avail CENVAT credit on 10.11.20XX immediately on receipt of the 
inputs in the factory of the manufacturer [Rule 4(1)]. 

Question 8 
With reference to CCR, 2004, discuss giving reasons whether the following statements are 
true or false: 
(i) The manufacturer shall not be allowed to transfer unutilized CENVAT Credit availed on 

inputs and capital goods in case of transfer of ownership of the factory by way of sale of 
factory to a joint venture, along with the inputs, capital goods and liabilities of such 
factory. 

(ii) A manufacturer availing CENVAT credit on inputs, capital goods or input services 
wrongly is liable to a penalty. 

(iii) Credit of duties of excise on inputs will not be available if inputs are used in intermediate 
product, which is exempt from duty, even though the final product is dutiable. 

(iv) A manufacturer can sell the inputs on which CENVAT credit has already been availed of, 
as such, provided he pays the amount equal to the credit availed. 
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Answer  
(i) False. The manufacturer shall be allowed to transfer the credit lying unutilized in his 

accounts provided the transfer takes place with specific provision for transfer of liabilities 
of such factory [Rule 10(1) of CCR, 2004] and the said inputs and capital goods are duly 
accounted for to the satisfaction of the Deputy Commissioner of Central Excise or, as the 
case may be, the Assistant Commissioner of Central Excise. [Rule 10(3) of CCR, 2004] 

(ii) True. Rule 15 of CCR, 2004, inter alia, provides for levying a penalty for wrongful 
availment or utilization of CENVAT credit in respect of inputs/ capital goods/ input 
services.   
If any person takes or utilises CENVAT credit wrongly or in contravention of any of the 
provisions of CENVAT Credit Rules, 2004, then:- (a) all such goods shall be liable to 
confiscation and, (b) such person shall be liable to penalty in terms of clause (a) or 
clause (b) of section 11AC(1) of the Central Excise Act, 1944 or section 76(1) of the 
Finance Act, 1994 as the case may be.  
The quantum of such penalties can be reduced or even nullified depending on the time of 
payment of excise duty/service tax, interest and reduced penalty, as the case may be, in 
accordance with clause (a) or clause (b) of section 11AC(1) and section 76(1), as the 
case may be. [Rule 15(1)]. 
If such wrong utilization was on account of fraud, collusion, willful mis-statetment or 
suppression of facts, or in contravention of Act or rules with intention to evade payment 
of excise duty/service tax, the penalty will be as follows – (a) in terms of section 
11AC(1)(c) or 11AC(1)(d) or 11AC(1)(e) of Central Excise Act, 1944 [Rule 15(2)], or (b) 
section 78(1) of Finance Act, 1994 [Rule 15(3)]. 
The penalty can be imposed after issuing show cause notice and following principles of 
natural justice [Rule 15(4)]. 

(iii) False. Central Board of Excise and Customs has clarified in its Excise Manual of 
Supplementary Instructions, 2005 that the CENVAT credit will not be denied if the inputs 
are used in any intermediate product of the final product even if such intermediate 
product is exempt from payment of duty so long as the final product is dutiable.  The 
basic idea is that CENVAT credit should be admissible so long as the inputs are used in 
or in relation to the manufacture of dutiable final products, whether directly or indirectly.  

(iv) True. Rule 3(5) of CENVAT Credit Rules, 2004, inter alia, provides that a manufacturer 
of the final products can remove inputs on which CENVAT credit has been taken, as 
such, from the factory if he pays an amount equal to the credit availed in respect of such 
inputs and such removal is made under the cover of an invoice referred to in rule 9 of 
CENVAT Credit Rules, 2004.   
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Question 9 
Discuss briefly the validity of the following statements with reference to the CENVAT Credit 
Rules, 2004: 
(i) CENVAT credit can be utilised for payment of any duty of excise on goods in respect of 

which the benefit of an exemption under Notification No. 1/2011-C.E. dated 01.03.2011 
is availed. 

(ii) Credit of duty paid @ 2% on inputs in pursuance of Notification No. 1/2011-C.E. dated 
01.03.2011 is available to the manufacturer as well as service provider who buys them. 

(iii) CENVAT credit on inputs lying in stock or in process or contained in the final product 
shall be reversed when the final product is subsequently exempted unconditionally in 
terms of an exemption notification issued under section 5A of the Central Excise Act, 
1944. 

(iv) An input service distributor has to furnish a half yearly return in the form specified by the 
Board to the jurisdictional Superintendent of Central Excise. 

(v) CENVAT credit shall be allowed on inputs which are sent to the job worker for the 
manufacture of intermediate goods necessary for the manufacture of final products, if 
they are received back in the factory within 180 days of their being sent to the job worker.   

Answer 
(i) Incorrect.  According to second proviso to rule 3(4) of CCR, 2004, CENVAT credit 

cannot be utilised for payment of any duty of excise on goods in respect of which the 
benefit of an exemption under Notification No. 1/2011-C.E. dated 01.03.2011is availed. It 
may be noted that in respect of goods covered under Notification No. 1/2011-CE dated 1-
3-2011, concessional rate of excise duty of 2% is payable, subject to condition of non-
availment of CENVAT credit on inputs and input services. 

(ii) Incorrect. Proviso to clause (i) of rule 3(1) of CCR, 2004 lays down that CENVAT credit 
of excise duty will not be allowed to be taken when paid on any goods in respect of which 
the benefit of an exemption under Notification No. 1/2011-C.E. dated the 1st March, 2011 
is availed. 

(iii) Correct. As per rule 11(3) of the CENVAT Credit Rules, 2004, when final product has 
been exempted absolutely under section 5A of the Central Excise Act, the manufacturer 
is required to pay an ‘amount’ equal to CENVAT credit on inputs, lying in stock or in 
process or contained in final product (In effect, it amounts to reversal of CENVAT 
credit).The balance, if any, still remaining shall lapse and shall not be allowed to be 
utilized for payment of duty on any other final product or for payment of service tax on 
any output service. 
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(iv) Correct. Sub-rule (10) of rule 9 of the said rules provides that the input service distributor 
shall furnish a half yearly return in the form specified by the Board to the jurisdictional 
Superintendent of Central Excise. The return is required to be filed electronically. 

(v) Correct. Rule 4(5)(a) of the CCR, 2004 lays down that CENVAT credit shall be allowed 
on goods (being inputs or capital goods) sent to the job worker for further processing, 
testing, repair, reconditioning or for the manufacture of intermediate goods necessary for 
the manufacture of final products or any other purpose, if they are received back in the 
factory within 180 days of their being sent to the job worker.  In case they are not 
returned within 180 days the credit on such goods has to be reversed.  However, credit 
can be retaken once the goods come back.   

Question 10 
Discuss with a brief note the validity of the following statements with reference to the CENVAT 
Credit Rules, 2004. 
(i) Credit of service tax paid on services used in the repairs or renovation of factory or office 

is not available. 
(ii) Credit is available in respect of duty paid on capital goods used exclusively in the 

manufacture of dutiable goods cleared under Notification No. 1/2011 CE dated 
01.03.2011.  

(iii) If the capital goods are cleared as waste and scrap, the manufacturer has to pay an 
amount equal to the duty leviable on transaction value.  

(iv) All motor vehicles used in the factory of the manufacturer are eligible as capital goods for 
availing CENVAT credit. 

Answer 
(i) The given statement is not valid as the definition of input service under rule 2(l) of the 

CENVAT Credit Rules, 2004 specifically includes services used in relation to renovation 
or repairs of a factory or an office relating to such factory.  Thus, credit on such services 
is available.  

(ii) The said statement is not valid.  As per rule 6(4) of the said rules, no credit can be 
availed on capital goods which are used exclusively in manufacture of exempted goods 
or in providing exempted service.  Since, as per rule 2(d) of the said rules, goods in 
respect of which the benefit of an exemption under Notification No. 1/2011-CE dated 
01.03.2011 is availed are exempted goods, credit of capital goods used exclusively in 
manufacture of such goods is not allowed [Circular No. 943/04/2011-CX dated 
29.04.2011]. 

(iii) The said statement is valid.  As per rule 3(5A)(b) of the CENVAT Credit Rules, 2004, if 
the capital goods are cleared as waste and scrap, the manufacturer has to pay an 
amount equal to duty leviable on transaction value. 
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(iv) The said statement is not valid. Rule 2(a) of the CENVAT Credit Rules, 2004provides 
that motor vehicles falling under tariff headings 8702, 8703, 8704 and 8711 are not 
eligible as ‘capital goods’  for CENVAT credit.  Thus, following motor vehicles are 
specifically excluded from the ambit of the definition of capital goods:  
(i) Motor vehicles for the transport of 10 or more persons, including the driver [Chapter 

heading 8702]. 
(ii) Motor cars and other motor vehicles principally designed for the transport of 

persons (other than those covered in (i) above), including station wagons and racing 
cars[Chapter heading 8703]. 

(iii) Motor vehicles for transport of goods [Chapter heading 8704] 
(iv) Motor cycles (including mopeds) and cycles fitted with an auxiliary motor, with or 

without side cars [Chapter heading 8711]. 

Question 11 
Enumerate the safeguards, conditions and limitations subject to which the refund of CENVAT 
credit shall be allowed under rule 5 of CENVAT Credit Rules, 2004. 

Answer 
As a general principle, refund of CENVAT credit is not permissible, but export of goods and 
services is an exception. A final/intermediate product is allowed to be cleared for export 
without payment of duty under bond/LUT, or an output service is allowed to be exported 
without payment of service tax and CENVAT credit of duty paid on inputs and service tax paid 
on input services is available under rule 5.  The manufacturer or service provider can utilize 
such CENVAT credit for payment of excise duty for clearances within India or service tax 
when he is providing service within India. If he is unable to utilize that CENVAT credit, he can 
claim refund of the excess CENVAT credit available with him. This is one of the ways of 
making exports of goods and services tax free. 
Refund of CENVAT credit is allowed under rule 5 of the CENVAT Credit Rules, 2004 subject 
to the procedure, safeguards, conditions and limitations set out vide Notification No. 27/2012 
CE (NT) dated 18.06.2012 as under:- 
(i) Application in Form ‘A’ signed by authorized signatory should be submitted to 

Assistant/Deputy Commissioner. Application in Form A should be accompanied with 
certificate signed by auditor (statutory or any other) in form as given in Annexure A-1 and 
copies of Bank Realisation Certificates (BRC) in respect of services exported.  

(ii) Only one refund claim will be submitted for every quarter.  However, a person exporting 
goods and service simultaneously, may submit two refund claims – one in respect of 
goods exported and other in respect of the export of services - every quarter.   
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(iii) Quarter means a period of 3 consecutive months with the first quarter beginning from 1st 
April of every year. 

(iv) The value of the export goods cleared during the quarter will be the sum total of all the 
export goods cleared during the quarter as per the monthly/ quarterly return filed by the 
claimant. 

(v) The total value of goods cleared during the quarter will be the sum total of value of all 
goods cleared by the claimant during the quarter as per the monthly/quarterly return filed 
by the claimant. 

(vi) The value of export services will be determined in accordance with rule 5 of the CENVAT 
Credit Rules, 2004.   

(vii) The time of provision of non-export services will be determined as per the provisions of 
the Point of Taxation Rules, 2011. 

(viii) Refund of input service credit will be to the extent of ratio of export turnover to the total 
turnover for the given period e.g. if total credit of input services is ` 100, total turnover is 
` 500 and export turnover is ` 250, refund of input service tax credit will be only ` 50 
(i.e. 50%, since export turnover is 50% of total turnover). 

(ix) The amount of refund claimed should not be more than the amount lying in balance at 
the end of quarter or at the time of filing of the refund claim, whichever is less. 

(x) The amount claimed as refund should be debited by the claimant from his CENVAT credit 
account at the time of making the claim.  

(xi) If refund sanctioned is less than the amount of refund claimed, the claimant may take 
back the credit of the differential amount.  

(xii)  the refund application in the Form A along with the documents specified therein and 
enclosures relating to the quarter for which refund is being claimed will be filed as under:  
(i) in case of manufacturer, before the expiry of the period specified in section 11B of 

the Central Excise Act, 1944;  
(ii) in case of service provider, before the expiry of one year from the date of –  

(a) receipt of payment in convertible foreign exchange, where provision of service 
had been completed prior to receipt of such payment; or  

(b) issue of invoice, where payment for the service had been received in advance 
prior to the date of issue of the invoice. 

Question 12 
Ascertain whether the refund of service tax paid on input services can be claimed with the 
help of following information available for the relevant quarter: 
Total available credit of service tax and KKC, paid on input services   ` 6,000 
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Total turnover of output service exported  ` 30,000 
Further, the CENVAT credit (service tax + KKC) balance at the end of quarter was ` 7,500. 
CENVAT credit (service tax + KKC) balance at the time of submitting refund claim was  
` 3,200. Assume that all the conditions prescribed vide rule 5 of the CCR, 2004 for availing 
the refund are fulfilled in the given case.  

Answer 
Rule 5 of the CENVAT Credit Rules, 2004, inter alia, provides that a service provider who 
provides an output service which is exported without payment of service tax, shall be allowed 
refund of CENVAT credit as determined by the following formula:  

Refund amount = credit CENVATNet 
turnover Total

services of turnoverExport 
×  

CENVAT credit of service tax and KKC paid will be utilized towards payment of service tax 
and KKC on taxable output services respectively and the balance will be claimed as refund 
[Rule 6(8) of CCR, 2004 read with rule 5 of CCR, 2004].   
In the given case, there is no service tax liability as the entire turnover of output services has 
been exported.  Thus, refund can be claimed in respect of entire service tax +KKC of ` 6,000/- 
paid on input services. 
However, refund should not be more than the amount lying in balance at the end of quarter for 
which refund is claimed or at the time of filing of the refund claim, whichever is less. Hence, 
the eligible refund claim is ` 3,200. 

Question 13 
Ascertain whether the refund of service tax paid on input services can be claimed in the 
following case: 
Total available credit of service tax paid on input services  ` 2,900 
(including ` 100 KKC) 
Total turnover of output service   ` 30,000 
Turnover of output service exported         ` 20,000 

Answer 
Rule 5 of CENVAT Credit Rules, 2004, inter alia, provides that a service provider who 
provides an output service which is exported without payment of service tax, shall be allowed 
refund of CENVAT credit as determined by the following formula:  
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Refund amount = credit CENVATNet 
turnover Total

services of turnoverExport 
×  

CENVAT credit of service tax and KKC paid will be utilized towards payment of service tax 
and KKC on taxable output services respectively and the balance will be claimed as refund 
[Rule 6(8) of CCR, 2004 read with rule 5 of CCR, 2004].   
In this case the service tax liability on taxable services of ` 10,000 (` 30,000 - ` 20,000) is  
` 1,500 @15% (including KKC and SBC).  Out of this amount, service tax ` 1,400 and KKC  
` 50 can be paid utilizing CENVAT credit while SBC ` 50 has to be paid in cash only.   
Credit of KKC can be utilized only for payment KKC.  Therefore, there is an excess credit of 
service tax of ` 1,400 (` 2,800 – ` 1,400) and KKC of ` 50 (` 100 – ` 50) which cannot be 
utilized.  Thus, the refund of such credit can be claimed.   
However, the refund will be restricted to the extent of ratio of export turnover to the total 
turnover for the given period, i.e. service tax ` 1,866 [` 2,800 × (` 20,000/` 30,000)] and KKC 
` 67 [` 100 × (` 20,000/` 30,000)] (both rounded off) . 
Thus, refund admissible is ` 1,450 (including KKC of ` 50). 

Question 14 
Following transactions took place in the factory of JKA Ltd: 
(i) An imported consignment of raw materials was received vide bill of entry dated 

02.09.20XX showing the following customs duty payments: 
 Basic customs duty ` 25,000; Additional duty (CVD) ` 20,000; Safeguard duty ` 5,800. 
(ii) A consignment of 1,000 kg of inputs was received.  The excise duty paid as per the 

invoice was ` 10,000.  While the input was being unloaded, 50 kg were damaged and 
were found to be not usable. 

(iii) A vehicle containing machinery was received.  The machinery was purchased through a 
dealer and not from the manufacturer.  The dealer’s invoice marked “original for buyer” 
certified that the excise duty paid by the manufacturer of machinery was ` 24,000.  The 
dealer is registered with the Central Excise Authorities. 

(iv) Some inputs for final product were received.  The original or duplicate copy of invoice no. 
286 pertaining to the same was not traceable.  However, they were accompanied by a 
Xerox copy (photo copy) of invoice no. 286 indicating that excise duty of ` 6,400 had 
been paid on inputs.  JKA Ltd. got the said xerox copy attested by the jurisdictional 
Range Superintendent of the supplier.   

(v) A supplementary invoice for ` 1,00,000 together with service tax of ` 14,000/- was 
received on 15.09.20XX. The aforementioned supplementary invoice was in respect of 
business support services received during the month of May, 20XX and whose original 
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invoice of ` 3,00,000 together with service tax of ` 42,000/- was received in the month of 
May,20XX itself.  
Would your answer in above case be different if the above supplementary invoice was 
issued consequent upon additional amount of tax becoming recoverable from the 
concerned provider of business support services on account of short-payment by reason 
of fraud with intent to evade payment of service tax.  

(vi) Inputs were received on which excise duty of ` 10,000 was paid vide Invoice No 1203 
dated 5th April. The goods were received in the factory on 10th November of next year.. 

Indicate the eligibility of CENVAT credit, in each case, under the CENVAT Credit Rules, 2004 
with explanations where necessary.  JKA Ltd. is not eligible for exemption available under 
Notification No.8/2003 CE dated 01.03.2003.  

Answer 
(i) As per rule 3(1)(vii) of the CENVAT Credit Rules, 2004, CENVAT credit of the additional 

duty leviable under section 3 of the Customs Tariff Act, 1975 viz., Countervailing Duty 
(CVD) shall be allowed to a manufacturer or producer of the final products.  Thus, credit 
can be availed in respect of ` 20,000 paid as additional duty (CVD). However, no 
CENVAT credit can be availed in respect of basic customs duty and safeguard duty. 

(ii) Rule 2(k) of CENVAT Credit Rules, 2004 inter alia provides that input means all goods 
used in the factory by the manufacturer of the final product.  Thus, the inputs lost before 
being issued for production cannot be termed as “used in the factory by the manufacturer 
of final product”.  Hence, CENVAT credit in respect of 50 kg of inputs will not be available 
but CENVAT credit of ` 9,500 on balance 950 kg of inputs can be availed. 

(iii) Sub-clause (iv) of rule 9(1)(a) of CENVAT Credit Rules, 2004 provides that CENVAT 
credit shall be taken by manufacturer on the basis of an invoice issued by a first/second 
stage dealer.  Further, as per rule 9 of Central Excise Rules, 2002, a first/second stage 
dealer requires registration. Thus, in the given case, CENVAT credit can be claimed 
against dealer’s invoice since the dealer is registered with Central Excise Authorities. 
However, CENVAT credit in respect of capital goods received in a factory at any point of 
time in a given financial year shall be taken only for an amount not exceeding 50% of the 
duty paid on such capital goods in the same financial year and balance 50% shall be 
available in the subsequent financial year [Rule 4(2) of CENVAT Credit Rules, 2004].  
Hence, CENVAT credit of `12,000 will be available in the current financial year.  Balance 
credit of `12,000 can be availed in any subsequent year. 

(iv) Normally, CENVAT credit is not available on basis of Xerox or certified copy. However, 
the High Court in the case of CCEx & Cus. Vadodara II v. Steelco Gujarat Ltd. 2010 
(255) ELT 518 (Guj.) has held that mere xerox copy by itself should not be made the 
basis of allowing the credit but where the assessee has made efforts to get the said 
xerox copy attested by the Range Superintendent of the supplier’s end and has 

© The Institute of Chartered Accountants of India



4.13 Central Excise 

established beyond doubt that the duty stands paid on the goods and the goods stand 
received by him, denial of credit on this procedural irregularity would not be justified.  
Since in the given case also the invoice has been certified by the jurisdictional Range 
Superintendent and there is no doubt about goods being received in the factory of JKA 
Ltd., CENVAT credit of ` 6,400 can be availed on the basis of photocopy of invoice.  
However, such orders can be passed only by High Court under its writ powers, based on 
facts of the case. Otherwise, CENVAT credit is not permissible on basis of Xerox copy. 

(v) Clause (bb) of sub-rule (1) of rule 9 of CENVAT Credit Rules, 2004 provides that 
CENVAT credit can be availed on the basis of a supplementary invoice, bill or challan 
issued by a provider of output service, in terms of the provisions of Service Tax Rules, 
1994. Thus, in the given case CENVAT credit can be availed on the basis of 
supplementary invoice received on 15.09.20XX in respect of business support services 
received during the month of May, 20XX. 
However, rule 9(1)(bb) also specifies that CENVAT credit in relation to supplementary 
invoice, bill or challan shall not be available if the additional amount of tax became 
recoverable from the provider of service on account of non-levy or non-payment or short-
levy or short-payment by reason of fraud, collusion or willful mis-statement or 
suppression of facts or contravention of any of the provisions of Finance Act or the rules 
made there under with the intent to evade payment of service tax.  
Therefore, when the supplementary invoice is issued consequent upon additional amount 
of tax becoming recoverable from the concerned provider of business support services 
on account of short-payment by reason of fraud with intent to evade payment of service 
tax, CENVAT credit cannot be availed on the basis of such supplementary invoice. 

(vi) A duty paying document is valid only for one year from date of invoice.  Since the inputs 
were not received within one year from the date of invoice, credit of excise duty cannot 
be availed. 

Question 15 
Explain eligibility of Cenvat credit of Krishi Kalyan Cess, in respect of: 
(a) Manufacturer  
(b) Service Provider  
(c) Assessee who is both manufacturer and service provider. 

Answer 
Krishi Kalyan Cess (KKC) @ 0.5% was imposed on all taxable services w.e.f. 01.06.2016. 
CENVAT credit of KKC can be used only for payment of Krishi Kalyan Cess on output 
services.  
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Thus, a service provider can utilise CENVAT credit of KKC. However, a manufacturer is not 
required to pay KKC on his manufactured products. Hence, he cannot utilise CENVAT credit of 
KKC. Thus, KKC paid on input services will be cost to him. 
If assessee is both manufacturer and service provider, he can utilise the credit of KKC on any 
input service for payment of KKC on taxable output services.  

Question 16 
Discuss in detail whether interest can be recovered from an assessee who wrongly takes the 
CENVAT credit but reverses the same before its utilization. 

Answer  
According to rule 14 of CCR, 2004 where the CENVAT credit has been taken and utilised 
wrongly or has been erroneously refunded, the same along with interest shall be recovered 
from the manufacturer or the provider of the output service and the provisions of sections 11A 
and 11AA of the Central Excise Act, 1944 or sections 73 and 75 of the Finance Act, 1994 shall 
apply mutatis mutandis for effecting such recoveries. 
Hence, interest cannot be recovered from an assessee who wrongly takes the CENVAT credit 
but reverses the same before its utilisation.  Thus, interest cannot be recovered for mere 
wrongful availment of the CENVAT credit but for wrongful availment and utilization thereof.  

Question 17 
XYZ Ltd, an output service provider, has misused the service tax credit.  Discuss the actions 
that can be taken by the Department against XYZ Ltd.  

Answer 
The following actions can be taken by the Department in case of misuse of service tax credit: 
(i) If any person takes or utilises CENVAT credit wrongly or in contravention of any of the 

provisions of CENVAT Credit Rules, 2004, then:- (a) all such goods shall be liable to 
confiscation and, (b) such person shall be liable to penalty in terms of clause (a) or 
clause (b) of section 11AC(1) of the Central Excise Act, 1944 or section 76(1) of the 
Finance Act, 1994 as the case may be.  
The quantum of such penalties can be reduced or even nullified depending on the time of 
payment of excise duty/service tax, interest and reduced penalty, as the case may be, in 
accordance with clause (a) or clause (b) of section 11AC(1) and section 76(1), as the 
case may be [Rule 15(1)]. 

(ii) If such wrong utilization was on account of fraud, collusion, willful mis-statetment or 
suppression of facts, or in contravention of Act or rules with intention to evade payment 
of excise duty/service tax, the penalty will be – (a) in terms of section 11AC(1)(c) or 
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11AC(1)(d) or 11AC(1)(e) of the Central Excise Act [Rule 15(2)], or (b) in terms of section 
78(1) of Finance Act, 1994 [Rule 15(3)]. 

(iii) Special audit prescribed under section 72 of the Finance Act, 1994 can be ordered where 
credit of service tax availed and utilized is not within the normal limits etc. 

Question 18 
M/s ABC Ltd. was a cement manufacturer.  The company used ropeway system for bringing 
crushed limestone from the mines located 4 - 5 kms away from the factory.  A part of ropeway 
system was installed in the factory and the system was controlled from the factory.   
M/s ABC Ltd. availed CENVAT credit on parts/spares for ropeway system treating the same as 
capital goods.  It also availed CENVAT credit on other capital goods used in the mines.  No 
supplies are made to the cement factories of other aseessees from such mines.   
The Central Excise Department denied CENVAT credit on parts/spares for ropeway on the 
ground that ropeway is used for transporting raw materials from the mines to the factory and 
cannot be considered as material handling system within the factory premises.  It also denied 
credit on other capital good as they were not used in the factory.   
Examine with the help of a decided case law, whether the stand taken by the Department in 
denying credit on  
(i) parts/spares for ropeway; and  
(ii) other capital goods used in mines 
is correct in law. 

Answer  
Rule 2(a) of CENVAT Credit Rules, 2004, inter alia, provides that capital goods means goods 
“used in the factory of the manufacturer of final products”.  Thus, the issue to be considered is 
whether the ropeway used for transporting raw material from mines located 4-5 kms away 
could be said to have been used in the factory. 
The facts of the given case are similar to the case of M/s. Birla Corporation Ltd. v. CCE 2005 
(186) ELT 266 (SC).  In the instant case, the Apex Court followed the principle laid down in case 
of J.K. Udaipur Udyog Ltd. v. CCE, Jaipur-II 2002 (147) E.L.T. 996 (Tri.)* wherein the same 
question arose for consideration and the facts were almost identical.  It was held in 
aforementioned case that the assessee was entitled to the CENVAT credit of the spares of the 
ropeway system because the ropeway system, which was used to bring the crushed lime stone 
from the mines to the factory, could be covered under the expression “precincts of the premises” 
in the definition of the term “factory” under section 2(e) of the Central Excise Act, 1944.  
Further, in Vikram Cement v. CCE 2006 (197) ELT 145 (SC), it has been held that CENVAT 
credit on capital goods used in mines is available only when mines are captive mines i.e. they 
constitute one integrated unit with the main cement factory.  Credit would not be available if 
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the supplies from the mine are made to various cement factories of different assessees. 
Applying the ratio of the abovementioned judgements, the ropeway system used by ABC Ltd. 
would be taken to be used within the factory and therefore, parts/spares thereof would be 
covered under the definition of capital goods.  Likewise, capital goods used in the mines will 
be eligible to CENVAT credit as the mines are captive mines.  
Hence, the stand of the Department is not correct. 
*Appeal filed against said case has been dismissed by the Supreme Court.

Question 19 
I Ltd. was a manufacturer of polyester yarn.  A ground plan of the factory was provided by the 
assessee to the jurisdictional Central Excise Officer and the same was approved.  The ground 
plan showed the area in which the manufacturing is carried out as also the areas occupied for 
purpose of storage godowns, cycle sheds, canteen as well as the housing complex for staff and 
workers.  The assessee had a captive power plant in the approved area.  The electricity 
generated was supplied to the housing complex as well as for use in the manufacturing activity. 
I Ltd. claimed CENVAT credit of the duty paid on furnace oil consumed in generation of 
electricity supplied to housing complex on the ground that the same was used captively within 
the factory (housing complex being part of the factory).  However, the Central Excise 
Department refused to allow such credit.   
Examine whether the Department’s action is correct in law. 

Answer 
The definition of input under rule 2(k) of CCR, 2004 specifically excludes any goods such as 
food items, goods used in a guest house, residential colony, club or a recreation facility when 
such goods are used primarily for personal use or consumption of any employee.  Since, in 
the given case,the electricity generated captively is used in the housing complex of the 
employees of I Ltd., the furnace oil consumed therefor will not be an eligible input.  Thus, 
Department’s action in denying CENVAT credit on the duty paid on furnace oil consumed in 
generation of electricity supplied to housing complex of employees is correct in law.   
Furthermore, the definition of input also specifically excludes any goods which have no 
relationship whatsoever with the manufacture of a final product. In the given case, furnace oil 
used for generation of electricity which is supplied to the housing complex of employees of the 
factory has no relationship whatsoever with the manufacture of a final product. Thus, due to 
this specific exclusion also, furnace oil would not fall within the scope of term input and thus, 
credit cannot be availed of the duty paid thereon. 
However, CENVAT credit will be available in respect of furnace oil used for generation of 
electricity supplied within the factory, on proportionate basis. 
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Question 20 
The assessee is engaged in the manufacture of various types of packaging machines. The 
machines are made to order according to the specification of individual customers and such 
machines, before dispatch, are to be tested at the manufacturer’s premises for the customer’s 
satisfaction.  After the satisfaction of the customer, the assessee makes the entry in the RG-1 
register (DSA) declaring the machine as manufactured and ready for clearance. For testing 
the machine, assessee procures certain excisable goods and avails CENVAT credit of the 
duty paid thereon by treating them as inputs used in the manufacture of packaging machines.  
The Department, however, denied such credit on the basis of the following contentions: 
(i) The said excisable goods were used only for testing and as such, they cannot be treated

as inputs used in manufacturing the final product.
(ii) Testing takes place only after manufacture of final product and any goods used in the

process subsequent to manufacture cannot be termed as inputs under rule 2(k) of
CENVAT Credit Rules, 2004.

Discuss whether the department is justified in denying the CENVAT credit.  You may refer to 
decided case law, if any, in support of your decision. 

Answer 
No, the contention of the Department to deny the CENVAT credit is not justified. 
The facts of the given case are similar to the case of Flex Engineering Ltd. v. Commissioner of 
Central Excise, U.P. 2012 (276) E.L.T. 153 (S.C.).  In this case, the Supreme Court held that 
the process of manufacture would not be complete if a product is not saleable, as a non-
saleable product is not marketable.   
The Apex Court held that the process of testing the customized packaging machines was 
inextricably connected with the manufacturing process.  Until this process was carried out as 
per customer’s satisfaction, the manufacturing process was not complete and the machines 
were not fit for sale.  Therefore, manufacturing process was completed only after testing of the 
said machines. 
Thus, in the given case also, the excisable goods used for testing the packaging machines are 
inputs used in relation to the manufacture of the final product namely packaging machines and 
the assessee is eligible to avail CENVAT credit of the duty paid on such excisable goods.  

Question 21 
M/s. XYZ Ltd. shifted its factory from Sitapur to Rampur and transferred all the available inputs 
and capital goods to the new site.  The inputs, capital goods and the balance of unutilised 
CENVAT credit were duly received and accounted for in the registers of the new unit. The 
balance of unutilized CENVAT credit transferred was ` 8,00,000 but the quantum of CENVAT 
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credit attributable to the inputs and capital goods so transferred to the new site was only 
` 6,00,000. 
The Department contended that the assessee was entitled to transfer only ` 6,00,000 of 
CENVAT credit and not the entire balance of unutilized credit of ` 8,00,000. Explain, with the 
help of a decided case law, if any, whether Department’s plea is justified in law? 

Answer 
As per rule 10 of the CENVAT Credit Rules, 2004, if a manufacturer of the final product shifts 
his factory to another site with the specific provision for transfer of liabilities of such factory, he 
shall be allowed to transfer the CENVAT credit lying unutilized in his accounts to the new site 
if the stock of inputs as such or in process, or the capital goods is also transferred along with 
the factory or business premises and the inputs, or capital goods, on which credit has been 
availed of, are duly accounted for to the satisfaction of Assistant/Deputy Commissioner of 
Central Excise. 
The Madras High Court in the case of CCE, Pondicherry vs. CESTAT 2008 (230) ELT 209 
(Mad.) [decision maintained by the Supreme Court in Commissioner v. CESTAT – 2009 (237) 
E.L.T. A48 (SC)] has also affirmed this position. In this case, the High Court has held that
erstwhile rule 8 of the CENVAT Credit Rules, 2002 (new rule 10 of the CENVAT Credit Rules,
2004) does not provide that the assessee could transfer the CENVAT credit corresponding
only to the quantum of inputs or capital goods transferred to the new factory.
Thus, the plea of Department is not justified in law. 

Question 22 
M/s Smart Ltd. manufactures excisable goods that are exempt from duty in terms of a notification 
provided CENVAT credit of duty paid on inputs is not taken by the manufacturer.  M/s Smart Ltd. 
had taken the credit of duty paid on inputs, but reversed the same before its utilization.  
However, the department denied the benefit of exemption on the ground that once the credit is 
taken it is immaterial whether the same is reversed before or after utilization of such credit.   
State briefly whether the action of the department is correct with reference to decided case 
law, if any. 

Answer 
The facts of the given case are similar to the case of CCEx. v. Bombay Dyeing & Mfg. Co. Ltd. 
(2007) 215 ELT 3 (SC), wherein it was held by the Apex Court that since the entry for credit 
was reversed before utilizing the same, it would amount to not taking of credit. Hence, in view 
of this decision, M/s Smart Ltd. is entitled to claim the benefit of exemption notification. 
Consequently, the Department’s action is not correct. 
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Question 23 
XYZ &Co. is engaged in the manufacture of water pipes.  From the following details, compute 
the CENVAT credit admissible to XYZ &Co. under the CENVAT Credit Rules, 2004: 
Excise duty paid on purchases is detailed below: 

Particulars Amount (`) 
Raw steel  22,000 
Water pipe making machine  18,000 
Spare parts for the above machine  7,500 
Grease and oil 2,800 
Equipment used in an office located within a factory 20,000 
Light Diesel Oil     12,000 

XYZ & Co. is not eligible for SSI exemption. 
Provide explanation for treatment of various items. 

Answer 
Computation of CENVAT credit available 

Particulars Amount (`) 
Raw Steel 22,000 
Water pipe making machine (` 18,000 × 50%) (Note-1) 9,000 
Grease and Oil  2,800 
Office equipment (` 20,000 × 50%) (Note 2) 10,000 
Spare parts for the machinery (Note-4)   7,500 
CENVAT credit admissible  51,300 

Notes: 
1. Water pipe making machine and spare parts, being capital goods, only 50% of CENVAT

credit is available since XYZ & Co. is not eligible for SSI exemption [Rule 2(a) along with
rule 4(2)(a) of the CCR, 2004].

2. With effect from 01.04.2016, a manufacturer can avail credit on equipment or appliance
used in an office located within the factory [Rule 2(a) of the CCR, 2004].

3. No credit is available on light diesel oil since the definition of input under rule 2(k) of the
CCR, 2004 specifically excludes the same.
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4. With effect from 01.04.2016, definition of inputs under rule 2(k) of the CCR, 2004 has
been amended to include capital goods of value upto ` 10,000 per piece, within its ambit.
Hence, entire CENVAT credit is available on spare parts of machinery.

Question 24 
X, a manufacturer, purchased 500 kgs of inputs on 01.10.2015. Total assessable value of 
inputs was ` 10,000 (excluding excise duty) and excise duty of 12.5% was paid on the inputs. 
On the day of receipt itself, inputs were sent to the job worker.  Job worker sent back 50% of 
the inputs on 01.04.2016 and balance 50% on 31.05.2016.  X received the processed inputs 
on same days respectively.  
Calculate the CENVAT credit required to be reversed or availed on relevant dates and net 
availment and reversal in the financial years 2015-16 and 2016-17. 

Answer 
As per rule 4(5)(a) of CCR, 2004, a manufacturer is entitled to claim CENVAT credit on the 
inputs that are cleared to a job worker for further processing, testing, repair, re-conditioning, or 
for the manufacture of intermediate goods necessary for the manufacture of final products or 
any other purpose provided the goods are received back in the factory within 180 days of their 
being sent to the job worker.   
If inputs are not returned within 180 days, the manufacturer has to pay an amount equivalent 
to the CENVAT credit attributable to the inputs or capital goods by debiting the CENVAT credit 
or otherwise [which means by making payment through cash/ cheque/ internet banking]. 
However, the manufacturer can take the CENVAT credit again when the inputs or capital 
goods are received back in his factory. 
In the light of above provisions, present problem is solved as under: 

Particulars Amount 
(`)

Financial Year 2015-16 
CENVAT credit availed on 1.10.2015 (` 10,000×12.5%). 1,250 
Further, since goods are not received back within 180 days of their being 
sent from factory, i.e. 29.03.2016, CENVAT credit of ` 1,250 to be reversed 
on 29.03.2016. 
Financial year 2016-17 
CENVAT credit availed on 1.04.2016 (50% of ` 1,250) 625 
[Since 50% of the goods sent to job worker are received back in factory, 
CENVAT Credit on such goods is taken] 
CENVAT credit availed on 31.5.2016 (50% of ` 1,250) 625 
[Remaining 50% of the goods sent to job worker received back in factory] 
Total CENVAT credit availed in financial year 2016-17 1,250 
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Question 25 
ABC Ltd. procured the following items during the month of June. Determine the amount of 
CENVAT credit available by giving necessary explanations for treatment of various items. 

Items Excise duty paid [`] 
Raw materials  52,000 
Manufacturing machine  1,00,000 
Light diesel oil 40,000 
Grease  10,000 
Equipment used in an office located within the factory 
[4 pieces @ ` 5,000 each] 

20,000 

Paints for painting machinery 5,000 

ABC Ltd. is not eligible to avail SSI exemption under Notification No. 8/2003-CE dated 
01.03.2003. 

Answer 
Computation of CENVAT credit available: 

Particulars Amount (`) 
Raw materials 52,000 
Manufacturing machine (`1,00,000 × 50%) (Note – 1) 
Light Diesel Oil (Note - 2)  

50,000 
Nil 

Grease 10,000 
Office equipment (Note - 3) 20,000 
Paints (Note - 4)   5,000 
Total CENVAT credit available 1,37,000 

Notes: 
1. As per third proviso to rule 4(2)(a) of the CENVAT Credit Rules, 2004, assessee eligible

for SSI exemption can avail CENVAT credit of the whole amount of the duty paid on the
capital goods in the same financial year in which such goods are received.  However,
since ABC Ltd. is not eligible for SSI exemption, CENVAT credit of only up to 50% of the
duty paid can be availed in respect of the manufacturing machine in the year of purchase
by virtue of rule 4(2)(a).

2. Light Diesel Oil is not an eligible input as per the definition of inputs under rule 2(k) of the
CCR, 2004.  Hence, it is not eligible for CENVAT credit.
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3. With effect from 01.04.2016, equipment or appliance used in an office located within the
factory is eligible capital goods for a manufacturer as per the definition of capital goods
under rule 2(a) of the CENVAT Credit Rules, 2004.

4 Any input used in factory which has some relation with ‘manufacture’ (direct or indirect) is 
eligible for CENVAT credit. 

Question 26 
M/s R & Co. Ltd., manufacturer of excisable goods, have cleared their manufactured final 
products during June and the excise duty payable for the month is ` 2,40,000.  Given below 
are the details of excise duty/service tax paid by them during the month at the time of 
purchase of goods/procurement of input services respectively: 

S. 
No. 

Particulars Amount 
(`) 

(i) On inputs ‘A’ 1,00,000 (Inputs pertaining to 
all purchases have 
been received by 
assessee in June 
except invoice dated 
2ndJuly for excise duty 
of ` 20,000 paid on 
Inputs ‘A’ was 
received on 4thJuly) 

(ii) On input service (excluding KKC and SBC) 20,000 
(iii) On welding electrodes for repairs and 

maintenance of capital goods 
5,000 

(iv) Fuel (excluding LDO/HSD/Petrol) 6,000 
(v) Storage Tank 16,000 
(vi) Tubes and Pipes (used in the factory) 

[Price per tube – ` 1,000 
Price per pipe – ` 2,000)] 

14,000 

(vii) Air-conditioner falling under heading 8415, 
for the office  of the Factory Manager 
(located within the factory).   

12,000 

Note:  M/s. R & Co. Ltd. is not eligible to avail exemption under the notification based on value 
of clearances in a financial year.  Find the total duty payable in cash by the assessee for the 
month of June after taking into account the CENVAT credit available. 

Answer 
Excise duty payable for the month of June 

S. 
No. 

Particulars Excise duty or 
service tax [`] 

1. Inputs ‘A’ [Note 1] 80,000 
2. Input service  20,000 
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3. Welding Electrodes [Note 2] 5,000 
4. Fuel  6,000 
5. Storage Tank – 50% of ` 16,000 [Note 3] 8,000 
6. Tubes and Pipes [Note 4] 14,000 
7. Air-conditioner [Note 5]   12,000 

Total credit available 1,45,000 
Excise duty payable for the month June 2,40,000 
Excise duty payable in cash after set off of the 
credit  

   95,000 

Notes: 
(1) Since invoice for inputs worth ` 20,000 was not received as on 30thJune, credit thereon

has not been considered [First proviso to rule 3(4) read with rule 9(1) of the CENVAT
Credit Rules, 2004].

(2) CENVAT credit is available on welding electrodes as per Rajasthan High Court’s decision
in the case of Hindustan Zinc Ltd. 2008 (228) ELT 517*.

(3) Storage tank are eligible capital goods [Rule 2(a)(A)(vii) of the CCR, 2004].  Hence, only
50% credit is allowed in respect of storage tank [Rule 4(2)(a) of the CCR, 2004].

(4) Although, tubes and pipes are eligible capital goods [Rule 2(a)(A)(vi) of the CCR, 2004],
with effect from 01.04.2016, definition of inputs has been amended to include capital
goods of value upto ` 10,000 per piece, within its ambit.
Since price per tube and per pipe is less than `10,000, entire CENVAT credit is available
on tubes and pipes is available as inputs.

(5) Air conditioner falls within the definition of capital goods. Further, all capital goods used
in an office located within the factory are eligible for CENVAT credit. [Rule 2(a)(A)(1) of
the CCR, 2004].

*Appeal  against said decision has been admitted in Supreme Court in Union of India v. Hindustan Zinc 
Ltd. 2015 (325) E.L.T. A103 (S.C.).

Question 27 
Determine the amount of CENVAT credit available with Gangotri Manufacturing Ltd. in respect 
of the following items procured by them in the month of October:- 

Items Excise duty paid 
(`) 

Raw materials  52,000 
Capital goods used for generation of electricity for captive use within 1,00,000 
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the factory 
Motor spirit 40,000 
Inputs used for construction of a building 1,00,000 

Dairy and bakery products consumed by the employees  5,000 

Note: The aggregate value of clearances for home consumption of Gangotri Manufacturing 
Ltd. for the preceding financial year is ` 450 lakh. 

Answer 

Computation of the amount of CENVAT credit available with Gangotri Manufacturing 
Ltd.:- 

Items Excise duty paid (`) 

Raw materials  52,000 

Capital goods used for generation of electricity for captive use 
(50% of ` 1,00,000) (Note-1 & 2) 

50,000 

Motor spirit (Note-3) Nil 

Inputs used for construction of a building (Note-3) Nil 

Dairy and bakery products consumed by the employees (Note-3) Nil 

Total CENVAT credit available  1,02,000 

Notes:- 

1. Capital goods used for generation of electricity for captive use within the factory are 
eligible capital goods under rule 2(a) of the CCR, 2004. 

2. Since, aggregate value of clearances of Gangotri Manufacturing Ltd. in the preceding 
financial year is ` 450 lakh i.e. more than ` 400 lakh, it is not eligible for SSI exemption 
in the current financial year.  Therefore, CENVAT credit of only upto 50% of the duty paid 
is available in respect of the eligible capital goods in the year of purchase [Rule 4(2)(a)]. 

3. As per the definition of inputs under rule 2(k), there is specific exclusion with regard to 
the following:- 

(i) motor spirit (commonly known as petrol) 

(ii) goods used for construction of a building or a civil structure or a part thereof 

(iii) any goods, such as food items used primarily for personal use or consumption of 
any employee. 

  

© The Institute of Chartered Accountants of India



4.25 Central Excise 

Question 28 
Determine the amount of CENVAT credit available with Satnarayan Manufacturing Ltd. in 
respect of the following items procured by them in the month of November: 

 Item Excise duty paid 
[`] 

(i) Raw materials 72,000 
(ii) Capital goods used outside the factory for generation of 

electricity for captive use within the factory 
1,50,000 

(iii) Goods used in the guest house primarily for personal use. 40,000 
(iv) Inputs used for making structures for support of capital 

goods 
1,25,000 

(v) Capital goods used a parts and components for use in the 
manufacture of final product 

40,000 

(vi) Goods for providing free warranty – The value of such free 
warranty provided by Satnarayan Manufacturing Ltd. is 
included in the price of the final product and is not charged 
separately from the customer. 

10,000 

(vii) Special purpose motor vehicle (falling under tariff heading 
8705) for use in the factory of manufacturer 

3,50,000 

Note : The aggregate value of clearances for home consumption of Satnarayan Manufacturing 
Ltd. for the preceding financial year is ` 480 lakh. 
Answer  

Computation of CENVAT credit available with Satnarayan Manufacturing Ltd. for the 
month of November 

Particulars Amount[[`] 
Raw materials 72,000 
Capital goods used for generation of electricity for captive use within the 
factory [`1,50,000 × 50%] [Note 1 & 2]  

75,000 

Goods used in the guest house primarily for personal use [Note 3]  Nil 
Inputs used for making structures for support of capital goods  
[Note 3] 

Nil 

Capital goods used a parts and components for use in the manufacture of 
final product [Note 4]  

40,000 

Goods for providing free warranty [Note 5]  10,000 
Special purpose motor vehicle (falling under tariff heading 8705) for use in  
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the factory of manufacturer [` 3,50,000 × 50%] [Note 1 & 6] 1,75,000 
Total CENVAT credit available 3,72,000 

Notes:  
1. Since its value of clearances in the preceding financial year is `480 lakh, Satnarayan 

Manufacturing Ltd. is not eligible for SSI exemption in current financial year.  Hence, as 
per rule 4(2)(a) of the CENVAT Credit Rules, 2004, CENVAT credit of only upto 50% of 
the duty paid will be available in respect of the eligible capital goods in the year of 
purchase.   

2. Capital goods used outside the factory for generation of electricity for captive use within 
the factory are capital goods eligible for CENVAT credit [Rule 2(a) of CCR, 2004]. 

3. As per the definition of inputs under rule 2(k) of CCR, 2004, there is specific exclusion 
with regard to the following:- 
(i) goods used in a guest house when the same are used primarily for personal use or 

consumption of any employee. 
(ii) goods used for making of structures for support of capital goods. 
Thus, CENVAT credit cannot be claimed in respect of the above goods. 

4. Though definition of inputs under rule 2(k) specifically excludes capital goods, capital 
goods used as parts or components in the manufacture of a final product are included 
therein.  Thus, CENVAT credit will be available on the same as ‘input’. 

5. Since the value of the free warranty provided by Satnarayan Manufacturing Ltd. is 
included in the price of the final product and is not charged separately from the customer, 
the goods used for providing such free warranty will be inputs eligible for CENVAT credit 
[Rule 2(k) of the CCR, 2004].  

6. Capital goods as defined under rule 2(a) of the CCR, 2004 includes motor vehicles other 
than the ones falling under tariff headings 8702, 8703, 8704, 8711, and used in the 
factory of the manufacturer.  Thus, special purpose motor vehicle falling under tariff 
heading 8705 will be capital goods eligible for CENVAT credit.   

Question 29 
KSP Ltd. purchased a pollution control equipment for ` 15,14,240 which is inclusive of excise 
duty at 12.5%.  The equipment was purchased on 01.09.2014 and was disposed of as second 
hand equipment on 10.10.2016 for a price of ` 12,00,000 (exclusive of excise duty).  The 
excise duty rate on the date of disposal was 12.5%  
(i) You are required to calculate the amount of CENVAT credit allowable for the financial 

year 2014-15 and 2015-16. 
(ii) What is the amount payable towards CENVAT credit already availed, at the time of 

disposal of the equipment in the financial year 2016-17? 
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KSP Ltd. is not eligible for SSI exemption and the pollution control equipment has been 
received in the factory on 01.09.2014.  The disposal price of the equipment is the transaction 
value which is exclusive of excise duty. 

Answer 
(i) Computation of amount of CENVAT credit allowable for financial years 2014-15 and 

2015-16: 

  Amount 
[`] 

Cum duty price of Pollution Control Equipment  `15,14,240  
Rate of excise duty  12.5%  
Excise duty paid on equipment  

= `15,14,240 × 12.50
112.50

 

 
1,68,248.89 

Excise duty paid on equipment (rounded off)  1,68,249 
CENVAT credit allowable on pollution control equipment 
for the 

  

Financial Year 2014-15 @ 50% [Note-1]  84,124.50 
Financial Year 2015-16 @ 50% [Note 1]   84,124.50 

(ii) Computation of amount payable towards CENVAT credit on disposal of equipment 
in the financial year 2016-17 

Particulars Amount (`) 
Total CENVAT credit availed on the equipment   1,68,249 
Less:    
(i) First 50% credit = [` 84,125 × 2.5%] × 10 quarters 

(credit availed on 01.09.2014) 
21,031.25  

(ii) Next 50% credit = [` 84,125× 2.5%] × 7 quarters 
(credit availed on 01.04.2015) 

14,721.88 35,753.13 

Amount payable on disposal of machinery   1,32,495.87 
Duty leviable on transaction value  
(`12,00,000 × 12.5%)  

 1,50,000 

Amount payable towards CENVAT credit on disposal 
of equipment [Note 2] 

 1,50,000 
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Notes: 
1. Pollution control equipment is an eligible capital goods under rule 2(a) of the CCR, 

2004 and credit upto 50% can only be taken in the financial year in which the capital 
goods is received.  Balance credit can be taken in any subsequent financial year.  
[Clause (a) and (b) of rule 4(2) of the CCR, 2004]. 

2. As per rule 3(5A) of the CENVAT Credit Rules, 2004, if the capital goods, on which 
CENVAT credit has been taken, are removed after being used, higher of the 
following two amounts has to be paid 
(i) an amount equal to the CENVAT credit taken on the said capital goods 

reduced by 2.5% by straight line method for each quarter of a year or part 
thereof from the date of taking the CENVAT credit  

OR 
(ii) duty leviable on transaction value.  

Question 30 
Mr. Happy, a service provider, has provided services valuing ` 1,00,00,000. Out of this,  
` 70,00,000 are taxable output services and ` 30,00,000 are exempt output services.   
Service tax paid on his common input services is ` 6,00,000.  What options Mr. Happy has 
with regard to availment of CENVAT credit of common input services. Calculate the total 
amount payable including service tax by Mr. Happy under various options available under  
rule 6 of CCR. Advise Mr. Happy which option he should follow. Service tax rate is 15% 
(including SBC and KKC). 
Answer 
(A) Calculation of service tax and total amount payable under rule 6(3)(i) of the 
CENVAT Credit Rules, 2004 

Particulars Amount (`) 
Service tax payable on taxable services (` 70,00,000 × 15%) 10,50,000 
Amount payable @ 7% of value of exempt services under rule 6(3)(i) 
(` 30,00,000 × 7%)  

 
2,10,000 

Total (A) 12,60,000 
 

Particulars Service tax and amount payable under rule 
6(3)(i) [`] 

Total amount payable (A) 12,60,000 
Less: CENVAT credit (B) 6,00,000 
Net amount payable = (A) - (B) 6,60,000 

Amount payable in cash = ` 6,60,000. 
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(B) Calculation of service tax and total amount payable under rule 6(3)(ii) read with 
rule 6(3A) of the CENVAT Credit Rules, 2004 

Particulars Amount (`) 
Service tax payable on taxable services (` 70,00,000 × 15%) 10,50,000 
Amount payable – 30% of ` 6,00,000 1,80,000 
Total (A) 12,30,000 

 
Particulars Service tax and amount payable under rule 

6(3)(ii) read with rule 6(3A) [`] 
Total Amount payable (A) 12,30,000 
Less: CENVAT credit (B) 6,00,000 
Net amount payable = (A) - (B) 6,30,000 

Amount payable in cash = ` 6,30,000. 

Conclusion - Second option i.e. rule 6(3)(ii) of CENVAT Credit Rules, 2004 is advisable. 

Question 31 
Vipin Ltd. purchased raw material 'A' 10,000 kg @ ` 80 per kg plus excise duty. The said raw 
material was used to manufacture intermediate product 'P'. The said intermediate product was 
captively used for the manufacture of finished product 'Z', which was exempt from excise duty. 
The other information is as under: 
(i) Processing loss: 2% of inputs in manufacture of 'P' 
(ii)  Assessable value of ‘P’: ` 100 per kg. 
(iii)  Assessable value of 'Z' : ` 20 lac (for total output) 
(iv)  Other material 'M' used in the manufacture of 'Z': ` 2 lac plus excise duty. 
(v) Duty on capital goods imported during the period and used in the manufacture of 'P': 

- Basic customs duty ` 20,000; 
- Additional duty of customs under section 3(1) of the Customs Tariff Act, 1975  

` 10,000; and 
- Additional duty of customs under section 3(5) of the Customs Tariff Act,1975  

` 4,000. 
(vi) Rate of central excise duty on 'A', 'M' and 'P': 12.5%  
Vipin Ltd. is not eligible for SSI exemption under Notification No. 8/2003-C.E. 
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Compute:  
(i)  Amount of CENVAT credit available, and 
(ii)  Central excise duty payable by M/s. Vipin Ltd. 

Answer  
(i)   Computation of amount of CENVAT credit available 

Particulars  ` 

On inputs: 
Raw material ‘A’ (10,000 kg × `80 × 12.5%)  
[Note 1 and Note 2] 

 
 

1,00,000 

 

Raw material ‘M’ [Note 3] Nil 1,00,000 
On capital goods: 
Basic customs duty 

 
Nil 

 

Additional duty of customs under section 3(1) of 
Customs Tariff Act, 1975 [Note 4] 
Additional duty of customs under section 3(5) of 
Customs Tariff Act, 1975 [Note 5] 

5,000 
 

4,000 

 
 

    9,000 

Total credit available   1,09,000 

(ii)  Computation of net central excise duty payable by Vipin Ltd. 

Particulars ` 
Central excise duty payable on intermediate product ‘P’  
(10,000 kg × 98% (2% processing loss) ×`100 × 12.5%) [Note 1]  

1,22,500 

Central excise duty on exempt final product ‘Z’ Nil  
Total central excise duty payable  1,22,500 
Less: CENVAT credit available 1,09,000 
Net central excise duty payable (in cash)    13,500 

Notes: 
1. Intermediate goods are exempt from payment of excise duty, if the same are 

consumed captively for manufacture of dutiable final products, vide Notification No. 
67/1995 CE dated 16.3.1995. However, since in this case, final product ‘Z’ is 
exempt, intermediate product ‘P’ will be liable to duty. 

2. Since input ‘A’ is used in manufacture of dutiable intermediate product ‘P’, CENVAT 
credit will be available on the entire quantity of the same regardless of the 
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processing loss as that quantity of inputs is also used in the manufacture of 
intermediate product.  

3. Since raw material ‘M’ is used in manufacture of final product ‘Z’ which is exempt 
from payment of duty, credit will not be available on the same [Rule 6(1) of CCR, 
2004]. 

4. Upto 50% of the credit in respect of additional duty of customs leviable under 
section 3(1) of Customs Tariff Act, 1975 can only be availed in the year in which 
capital goods are received in the factory of the manufacturer [Rule 4(2)(a) of CCR, 
2004].   

5. CENVAT credit in respect of additional duty of customs leviable under section 3(5) 
of Customs Tariff Act, 1975 is allowed immediately on receipt of the capital goods in 
the factory of a manufacturer [Second proviso to Rule 4(2)(a) of CCR, 2004]. 

Question 32 
M/s. Honest Manufacturer furnishes the following information for the month of October, 20XX: 

  (`) 
(i) Assessable value of goods 'X' cleared (effective rate of duty 12.5%) 150 lakh 
(ii) Assessable value of goods 'Y' cleared (effective rate of duty 2% under 

Notification No. 1/2011-CE dated 1-3-2011) 
50 lakh 

(iii) CENVAT credit of input ‘P’ (used only in manufacture of goods ‘X’) 10 lakh 
(iv) CENVAT credit of input ‘R’ (used in manufacture of goods ‘X’ and ‘Y’ both) 6 Lakh 

Calculate the amount payable, if any, under rule 6(3) of CCR, 2004.  Further, compute the 
central excise duty payable by him and show separately the duty payable by availing CENVAT 
credit and in cash. 
(Show the workings with explanation wherever required.)   

Answer 
Computation of central excise duty for the month of October, 20XX  

Particulars Amount (`) 
Excise duty payable on goods ‘X’ [`150 lakh × 12.5%] 18,75,000 
Excise duty payable on goods ‘Y’ [` 50 lakh × 2%]  1,00,000 
Total central excise duty payable  19,75,000 

As per rule 2(d) of the CENVAT Credit Rules, 2004, goods cleared by paying excise duty @ 
2% under Notification No. 1/2011 CE dated 01.03.2011 are exempted goods.  Since, M/s. 
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Honest Manufacturer uses common input ‘R’ in the manufacture of both dutiable goods ‘X’ and 
exempted goods ‘Y’, rule 6 of the CENVAT Credit Rules, 2004 will apply in its case. 
Where common inputs are used for manufacture of both dutiable and exempted final products, 
rule 6(3)of the CENVAT Credit Rules, 2004 provides two options to assessees. 
(A) Computation of amount payable under rule 6(3)(i) of CCR, 2004 and excise duty 
payable: 

 Amount (`) 
6% of value of the exempted goods (` 50 lakh × 6%)  3,00,000 
Less: Duty of excise,  paid on the exempted goods [Note 1]   1,00,000 
Amount payable under rule 6(3)(i) of the CENVAT Credit Rules, 2004  2,00,000 
Excise duty payable on goods ‘X’ 18,75,000 
CENVAT credit available [Note 2] 16,00,000 
Duty payable in cash (`18,75,000+ `2,00,000 – `16,00,000) (A)   4,75,000 
Excise duty payable on goods ‘Y’ in cash  
[CENVAT credit cannot be utilized for discharging the excise duty liability 
on goods cleared under Notification No. 1/2011-C.E. dated 01.03.2011] (B) 

1,00,000 

Total central excise duty payable in cash (A) + (B) 5,75,000 

Notes: 
1. Any excise duty paid on exempted goods has to be reduced from the amount payable 

under rule 6(3)(i) [First proviso to rule 6(3) of the CCR, 2004]. 
2. Since input ‘P’ is used only in manufacture of dutiable goods ‘X’, full credit thereof (`10 

lakh) will be available.  Further, since option under rule 6(3)(i) is being exercised, full 
credit of common input ‘R’ (` 6 lakh) will also be available. 

(B) Computation of amount payable under rule 6(3)(ii) read with rule 6(3A) of CCR, 
2004 and excise duty payable: 

 Amount (`) 
Duty of excise, paid on the exempted goods (A) 1,00,000 
Amount payable under rule 6(3)(ii) of the CENVAT Credit Rules, 2004 i.e. 
ineligible CENVAT credit(B) [Refer note below] 

1,50,000 

Excise duty payable on goods ‘X’ (C) 
Total amount payable [A + B + C] 

18,75,000 
21,25,000 

CENVAT credit available  16,00,000 
Total Duty plus ‘amount’ payable in cash (` 21,25,000 – ` 16,00,000)   5,25,000 
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Note: Since input ‘P’ is used only in manufacture of dutiable goods ‘X’, full credit thereof (` 10 
lakh) will be available.  Further, since option under rule 6(3)(ii) is being exercised, payment of 
‘amount’ is required. The ‘amount’ payable is proportionate to CENVAT credit attributable to 
‘exempted goods’ of common input services. The amount of common CENVAT credit attributable 
towards exempted goods removed or for provision of exempted services shall be called ineligible 
common credit, denoted as D and calculated as follows -  
D = (E/F) × C. 
C is CENVAT credit attributable to common input services and goods. 
E is the sum total of – (a) value of exempted services provided; and (b) value of exempted goods 
removed, during the preceding financial year;  
F is the sum total of -  (a) value of non-exempted services provided (b) value of exempted services 
provided, (c) value of non-exempted goods removed, and (d) value of exempted goods removed, 
during the preceding financial year. 
Thus, C = ` 6 lakhs. E = ` 50 lakhs. F = `200 lakhs [150 + 50]. 
Hence D = Ineligible CENVAT Credit = [50/200] x 6 = ` 1.50 lakhs 
Conclusion – Option 2 i.e. following rule 6(3)(ii) is advisable. 

Question 33 
Briefly explain the following with reference to the provisions of CCR,2004 : 
(i) Exempted goods  
(ii) Exempted services 
(iii) Final products 
(iv) First stage dealer. 

Answer 
(i) Exempted goods: As per rule 2(d) of CENVAT Credit Rules, 2004, 'exempted goods' 

means excisable goods which are exempt from whole of duty of excise leviable thereon 
and includes goods which are chargeable to 'Nil' rate of duty and goods in respect of 
which the benefit of an exemption under Notification No. 1/2011-CE, dated the 1st March, 
2011 or under entries at serial numbers 67 and 128 of Notification No. 12/2012-CE, 
dated the 17th March, 2012* is availed. 
Thus, ‘exempted goods’, for purpose of CENVAT, cover: 
(a)  goods chargeable to 'Nil' duty as per Tariff  
(b)  goods which are exempt by a notification issued under section 5A and 
(c)  goods on which 2% excise duty has been paid under exemption Notification No. 

1/2011-CE dated 1-3-2011 or 1% under Notification No. 12/2012-CE dated 17-3-2012.  
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*In Notification No. 12/2012-CE, Sr. No. 67 is coal falling under heading 2701 and Sr. No. 128 is 
fertilizers. Duty on these articles is 1% subject to condition that CENVAT credit should not be 
availed. 

(ii) Exempted services: Rule 2(e) of CENVAT Credit Rules, 2004 defines exempted service 
as follows. 
Exempted service means a –  
(1) taxable service which is exempt from the whole of the service tax leviable thereon; 

or 
(2) service, on which no service tax is leviable under section 66B* of the Finance Act, 

1994; or 
(3) taxable service whose part of value is exempted on the condition that no credit of 

inputs and input services, used for providing such taxable service, shall be taken; 
but shall not include a service  
(a)  which is exported in terms of rule 6A of the Service Tax Rules, 1994 or  
(b)  by way of transportation of goods by a vessel from customs station of clearance 

in India to a place outside India. 
*Services under section 66B of Finance Act, 1994 means all services, except those in negative list. 

(iii) Final products: As per rule 2(h) of the CCR, 2004, final products means excisable goods 
manufactured or produced from input or using input service. 

(iv) First Stage Dealer: As per Rule 2(ij) of the CCR, 2004, first stage dealer means a dealer 
who purchases the goods directly from - 
(a) the manufacturer under the cover of an invoice issued in terms of the provisions of 

Central Excise Rules, 2002 or from the depot of the said manufacturer, or from 
premises of the consignment agent of the said manufacturer or from any other 
premises from where the goods are sold by or on behalf of the said manufacturer, 
under cover of an invoice; or 

(b) an importer or from the depot of an importer or from the premises of the 
consignment agent of the importer, under cover of an invoice. 

Question 34 
Based on the following particulars, arrive at the CENVAT credit available on clearance of 
goods to Domestic Tariff Area (DTA) from an Export Oriented Unit (EOU), in following two 
situations –  
(a) The DTA unit receiving goods from EOU is a ‘manufacturer’.  
(b) The DTA unit receiving goods from EOU is a ‘service provider’. 
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Particulars  
Assessable value ` 20 lakhs 
Basic customs duty 10% 
Excise duty 12.5% 
VAT is exempt under State VAT law   

Answer 
As per Notification No. 23/2003 CE dated 31.03.2003, in case of clearance of goods by an 
EOU to DTA, 50% of basic customs duty is exempt. The amount of excise duty payable by 
EOU is calculated as under: 

Calculation of duty payable by EOU 
  Duty  

% 
Amount  

(`) 
Total Duty  

(`) 
(A) Assessable Value  

 
20,00,000 

 (B) Basic Customs Duty (50% exempt) 5 1,00,000 1,00,000 
(C) Sub-total for calculating CVD [(A)+(B)] 

 
21,00,000 

 (D) CVD [(C) × excise duty rate)] 12.5 2,62,500 2,62,500 
(E) Education cess of customs 2 7,250 

 (F) Secondary and Higher education cess of customs 1 3,625 
 (G) Sub-total for special CVD [(C)+(D)+(E)+(F)] 

 
23,73,375 

 (H) Special CVD u/s 3(5) [4% of (G)] (Nil if State VAT paid) 4 94,935    94,935 
(I) Total excise duty payable [(B)+(D)+(E)+(F)+(H)] 

  
4,68,310 

As per second proviso to rule 3(7)(a) of CENVAT Credit Rules, 2004, the amount of CENVAT 
credit, in case DTA unit is a manufacturer, will be as under:  

 ` 

Additional duty of customs (CVD) 2,62,500 
Special CVD u/s 3(5)     94,935 
Total amount of credit available  3,57,435 

In case where the DTA unit is a service provider, CENVAT Credit of only CVD (` 2,62,500) would 
be available. 

Question 35 
What are the provisions relating to the payment of excise duty on used capital goods cleared 
as second hand goods by an assessee on which CENVAT credit has been availed? 
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Answer  

As per rule 3(5A) of the CCR, 2004, if the capital goods, on which CENVAT credit has been 
taken, are removed after being used, whether as capital goods or as scrap or waste, the 
manufacturer or provider of output services shall pay an amount equal to the CENVAT Credit 
taken on the said capital goods reduced by the percentage points calculated by straight line 
method as specified below for each quarter of a year or part thereof from the date of taking the 
CENVAT Credit, namely: - 

S .No. Type of Capital Goods Percentage points calculated by straight 
line method 

1. Computers and computer 
peripherals 

For each quarter in  Percentage 

Year 1 10% 

Year 2 08% 

Year 3 05% 

Year 4 & 5 01% 

2. Other capital goods 2.5% quarter for each year  

However, if the amount so calculated is less than the amount equal to the duty leviable on 
transaction value, the amount to be paid shall be equal to the duty leviable on transaction 
value. 

Question 36 

Parsvnath Financials Ltd., a Non-Banking Financial Company, is engaged in providing the 
‘banking and other financial services’.  It furnishes the following information for the month of 
August: 

Particulars Amount 

CENVAT credit availed on inputs ` 2,00,000 

CENVAT credit availed on input services  ` 5,00,000 

Service tax liability  ` 10,20,000 

Determine the amount of CENVAT credit available to Parsvnath Financials Ltd. in the month of 
August.  Also determine the net service tax payable by Parsvnath Financials Ltd. for the said 
month. 

Note: Parsvnath Financials Ltd. is not eligible for small service providers’ exemption under 
Notification No. 33/2012-ST dated 20-6-2012in the current financial year.  
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Answer 
According to rule 6(3B) of the CCR, 2004, notwithstanding anything contained in sub-rules (1), 
(2) and (3) of rule 6, a banking company and a financial institution including a non-banking 
financial company (NBFC), engaged in providing services by way of extending deposits, loans 
or advances, shall pay for every month an amount equal to 50% of the CENVAT credit availed 
on inputs and input services in that month. In other words, a banking company is entitled to 
utilise only 50% of the CENVAT credit in respect of the inputs and input services.  
Computation of CENVAT credit available to Parsvnath Financials Ltd. for the month of 
August:- 

Particulars (`) 
CENVAT credit availed on inputs 2,00,000 
CENVAT credit availed on input services 5,00,000 
Total amount of credit availed 7,00,000 
Less: Payment of 50% of CENVAT credit availed on inputs and input services 
by virtue of rule 6(3B)  

 
3,50,000 

Net CENVAT credit available for August 3,50,000 

Computation of net service tax payable by Parsvnath Financials Ltd. for the month of 
August:- 

Particulars (`) 
Service tax liability for August  10,20,000 
Less: Eligible CENVAT credit available on inputs and input services 3,50,000 
Net service tax payable by Parsvnath Financials Ltd. 6,70,000 

Question 37 
Dev Ltd., a manufacturer, has furnished the following information regarding inputs received in 
the factory and input service used for manufacture of excisable goods in November 20XX. 

Sr. 
No. 

Particulars Excise 
duty/Service 

Tax (`) 

(1) Raw material Invoice dated 14th September, 20XX 31,500 

(2) Grease and Oil Invoice dated 10th April of next year 5,000 

(3) Input service Invoice dated 22ndDecember, 20XX 19,500 

(4) Construction of office building 
(amount includes SBC & KKC) Invoice dated 25th November, 20XX 7,250 
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(5) Light Diesel Oil Invoice dated 2nd April of next year 22,000 

(6) Paints Invoice is missing 3,000 

Determine the total CENVAT credit that can be availed during the month of November of next 
year. Show working notes with suitable assumptions as may be required. The company is not 
entitled to SSI exemption under Notification No. 8/2003 CE dated 01-03-2003. 

Answer 
Computation of CENVAT credit that can be availed by Dev Ltd. during the month of 
November of next year:  

Particulars ` 
Raw material (Note 1) - 
Grease and oil (Note 1) 5,000 
Input service (Note 2) 19,500 
Construction Service (Note 3) - 
Light Diesel Oil (Note 4) - 
Paints (Note 5)           -     
Total CENVAT credit that can be availed during the month of November of 
next year 

24,500 

Notes: 
1. A manufacturer can take CENVAT credit of inputs upto one year from the date of issue of 

invoice [Third proviso to rule 4(1) of CCR, 2004]. 
2. A manufacturer can take CENVAT credit of input services upto one year from the date of 

issue of invoice [Sixth proviso to rule 4(7) of CCR, 2004]. 
3. Construction service received is not eligible for CENVAT credit. 
4. Light Diesel Oil is not an input in terms of definition of inputs [Rule 2(k)(A) of CCR, 2004]. 
5. CENVAT credit cannot be availed without a valid invoice [Rule 9(1)(a) of CCR, 2004]. 

Question 39 

Who is required to submit quarterly return under rule 9(8) of CCR, 2004? Explain briefly. 

Answer 
Following persons are required to submit quarterly return under rule 9(8) of the CCR, 2004:- 
(a) a first stage dealer  
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(b) a second stage dealer  
(c) a registered importer 

Question 40 
Mention the facilities which may be withdrawn and restrictions which may be imposed on a 
manufacturer of excisable goods under rule 12CCC of the Central Excise Rules, 2002 and rule 
12AAA of the CENVAT Credit Rules, 2004. 

Answer 
As per Notification No. 16/2014 CE (NT) dated 21.03.2014, following facilities may be 
withdrawn and restrictions may be imposed on a manufacturer of excisable goods under rule 
12CCC of the Central Excise Rules, 2002 and rule 12AAA of the CENVAT Credit Rules, 2004: 
(i) Assessee may be required to pay duty at the time of each removal of goods and monthly 

payment facility may be withdrawn. 
(ii) Assessee may be required to pay excise duty without utilising CENVAT credit though he 

may continue to take CENVAT credit. 
(iii) Assessee may be required to maintain records of the principal inputs on which CENVAT 

credit has not been taken. 
(iv) Assessee may be required to intimate the Superintendent of Central Excise regarding 

receipt of principal inputs in the factory and the said inputs shall be made available for 
verification. 

On committing any of the specified offences subsequently, every removal of goods from 
assessee’s factory may be ordered to be under an invoice countersigned by the 
Inspector/Superintendent. 
Further, if any of the specified offence is committed for the first time, the period of imposition 
of restriction may not be for more than six months and on subsequent commitment of offence, 
restrictions may not be imposed for more than 1 year. 

Exercise 

1. With reference to rule 2(a) of the CENVAT Credit Rules, 2004, state briefly the provisions relating to 
CENVAT credit on capital goods. 

2. What are the duties in respect of which CENVAT credit can be availed under CENVAT Credit  
Rules, 2004?  

3. Can credit be taken only after making payment against the bill/invoice/challan? Discuss. 
4. Discuss in relation to rule 3(4) of CENVAT Credit Rules, 2004 the manner of utilization of CENVAT credit. 
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5. Discuss the provisions prescribed in CENVAT Credit Rules, 2004 for a situation where an output service 
provider renders both taxable as well as exempted output services by using common inputs/input 
services. 

6. Discuss the provisions relating to information on principal inputs in context of CENVAT Credit Rules, 
2004. 

7. Explain who is an “input service distributor”? 
8. Mention briefly the provisions relating to non-reversal of CENVAT credit under section 5B of the Central 

Excise Act, 1944 
9 Discuss eligibility of CENVAT credit of Krishi Kalyan Cess and Swachh Bharat Cess paid on input 

services received. 
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 5 
General Procedures under Central 

Excise  

Question 1  
Explain briefly the meaning of assessee with reference to Central Excise Rules, 2002. 

Answer 
Rule 2(c) of Central Excise Rules, 2002, states that ‘assessee’ means any person who is 
liable for payment of duty assessed or a producer or manufacturer of excisable goods or a 
registered person of a private warehouse in which excisable goods are stored and includes an 
authorized agent of such person.  

Question 2  
Write a brief note on Personal Ledger Account or PLA. 

Answer 
Personal ledger Account is an account with the Central Government, which is utilized for 
payment of excise duty.  The account is credited when the sum is deposited in bank by GAR-7 
challan and debited on payment of excise duty.  Each debit and credit entry should be made 
on separate lines and assigned a running serial number for the financial year.  PLA and 
CENVAT credit should be used only for payment of excise duty and not for other payment like 
rent, lines, penalties etc.  
The PLA must be prepared in triplicate by writing with an indelible pencil and using double 
sided carbon.  Original and duplicate copies of PLA and xerox copy of GAR-7 challans should 
be submitted along with monthly/quarterly ER-1/ER-3 return.  Mutilations or erasures of 
entries once made in the PLA are not allowed.  If any correction becomes necessary, the 
original entry should be scored out and attested by the assessee or his authorized agent. 
No restrictions exist with regard to any minimum amount, which should necessarily remain in 
balance to the credit of an assessee in his PLA.  Practically, after introduction of monthly 
payment system, PLA has become redundant except in the month of March.  In the month of 
March, duty is required to be paid before 31st March.  Hence, generally assessee pays higher 
amount to be on safe side.  
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Question 3 
What do you mean by payment of excise duty under protest? Explain the procedure that has 
to be followed by an assessee who opts to pay duty under protest. 

Answer 
At times the classification and assessable value of goods determined by the excise authorities 
are not agreeable or acceptable to the assessee.  In such cases, the assessee can file an 
appeal and in the meanwhile he can pay duty under protest if no stay is obtained from 
Appellate Authorities.  
As per Supplementary Instructions issued by CBEC, any assessee desirous of paying duty 
under protest has to follow the below-mentioned procedure: 
(a) The assessee shall inform the Superintendent or Inspector of Central Excise in writing 

giving reasons for paying duty under protest and dated acknowledgement will be given to 
him. 

(b) The assessee shall mark invoices or monthly/quarterly returns indicating the goods on 
which duty is paid ‘under protest’. If it is a lump-sum duty payment in respect of past 
demand, he may record the fact of duty payment under protest in the Personal Ledger 
Account, CENVAT Account and the Daily Stock Account. 

(c) If a case is appealed against by the assessee or where the appeal period for further 
appeal is available, he may continue to pay duty under protest. However, if decision is 
not in his favour and he exhausts the appellate remedy or does not appeal within 
stipulated period, he shall not have any right to pay duty under protest. 

Question 4 
Write a brief note with reference to the Central Excise (Removal of Goods at Concessional 
Rate of Duty for Manufacture of Excisable and Other Goods) Rules, 2016 on the provisions 
relating to the following cases: 
(i) Consequence of goods not being used for intended purposes. 
(ii) Defective, damaged, unsuitable, surplus goods returned to manufacturer. 
(iii) Goods lost or destroyed by natural causes or unavoidable accident and not used for 

intended purpose. 

Answer 
The provisions of the Central Excise (Removal of Goods at Concessional Rate of Duty for 
Manufacture of Excisable and Other Goods) Rules, 2016 in relation to the following cases are 
explained as under: 
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(i) If the material received at concessional rate of duty is not used for intended purpose, the 
applicant manufacturer is liable to pay an amount equal to the concession in duty plus 
interest.  The provisions of section 11A, except the time limit mentioned in the said 
section for demanding duty and section 11AA of the Central Excise Act, 1944 will apply 
mutatis mutandis, for effecting such recoveries. 

Amount = Full duty leviable on such goods (excluding any exemption) - Duty already 
paid, if any, at the time of removal from the factory of the supplier manufacturer of the 
subject goods. 

(ii) If the subject goods on receipt are found to be defective or damaged or unsuitable or 
surplus to the needs of the applicant manufacturer, he may return the subject goods to 
the supplier manufacturer and every such returned goods shall be added to the non-duty 
paid stock of the supplier manufacturer. 

(iii) Subject goods will be deemed not to have been used for the intended purpose even if 
any of the quantity of the subject goods is lost or destroyed- 
♦ by natural causes; or  
♦ by unavoidable accidents during transport from the place of procurement to the 

applicant manufacturer’s premises or from the supplier manufacturer’s premises to 
the place of procurement; or  

♦ during handling or storage in the applicant manufacturer’s premises.    
 Therefore, in all the above situations, benefit of concessional duty will not be available. 

Question 5 
Explain the provisions of rule 10 of Central Excise Rules, 2002 regarding maintenance of daily 
stock account of goods manufactured.  

Answer 
As per rule 10 of the Central Excise Rules, 2002 a daily stock account has to be maintained by 
every assessee.  The records should be maintained on daily basis in a legible manner, 
indicating particulars regarding: 
(a) description of goods produced or manufactured 
(b) opening balance 
(c) quantity produced or manufactured 
(d) inventory (i.e. stock) of goods 
(e) quantity removed  
(f) assessable value 
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(g) amount of duty payable and 
(h) particulars regarding amount of duty actually paid 
The first and last page of such account book shall be duly authenticated by the producer or 
manufacturer or his authorized agent.  All such records shall be preserved for 5 years.  
Further, such records may be preserved in electronic form and every page of the record so 
preserved shall be authenticated by means of a digital signature.  Appropriate back up of 
records shall be maintained and preserved for a period of 5 years.  Where the assessee has 
more than one factory, the electronic records shall be maintained separately for each factory. 

Question 6 
Briefly mention categories of persons/premises that are exempt from obtaining registration 
under rule 9(2) of the Central Excise Rules, 2002. 

Answer 
Central Board of Excise and Customs, as per the power given under rule 9(2) of the Central 
Excise Rules, 2002 has exempted the following specified categories of persons/premises from 
obtaining registration: 
(i)  Persons who manufacture the excisable goods, which are chargeable to nil rate of duty 

or are fully exempt from duty by a notification subject to the declaration to be made in a 
specified form. 

(ii)  Small scale units availing the slab exemption based on value of clearances under a 
notification.  However, they have to give a declaration when their clearances touch ` 90 lakh. 

(iii) Job worker who undertakes job work in relation to goods falling under Chapter 61 - 63 of 
Central Excise Tariff on behalf of any other person who pays the excise duty leviable on 
the said goods and comply with all procedural formalities under Central Excise Act, 1944. 

(iv) Persons manufacturing excisable goods by following the warehousing procedure under 
the Customs Act, 1962 subject to certain prescribed conditions. 

(v)  The person who carries on whole sale trade or deals in excisable goods except first and 
second stage dealer, as defined in the CENVAT Credit Rules, 2004. 

(vi) A hundred percent Export Oriented Undertaking or a unit in Export Processing Zone or a 
unit in SEZ licensed/appointed under the Customs Act, 1962 if they do not procure 
excisable goods from Domestic Tariff Area or do not remove excisable goods to 
Domestic Tariff Area. 

(vii) Persons who use excisable goods for any purpose other than the processing or 
manufacture of goods availing benefit of concessional duty exemption notification. 

(viii) A godown or retail outlet of a Duty Free Shop appointed/licenced under section 57 or 58 
of Customs Act, 1962.   

© The Institute of Chartered Accountants of India



5.5  Central Excise 

(ix) Unregistered premises used solely for affixing a sticker/re-printing/re-labeling/re-packing 
of pharmaceutical products falling under Chapter 30 of the Central Excise Tariff Act, 
1985 with lower ceiling price to comply with the notifications issued under Drugs (Prices 
Control) Order, 2013.   

(x) Units engaged in the manufacture of recorded smart cards (Sub-heading 8523), if the 
manufacturer has a centralized billing/accounting system and he opts for registering only 
the premises or office from where such centralized billing/accounting is done. 

(xi) Mines engaged in the production of coal, peat, lignite etc., if the producer has a 
centralized billing/accounting system and he opts for registering only the premises or 
office from where such centralized billing or accounting is done. 

Question 7 
Briefly mention the categories of persons who are required to take registration under the 
Central Excise law.  

Answer 
The following persons are required to take registration under the Central Excise Law: 
i. Every manufacturer of excisable goods (including Central/State Government 

undertakings or undertakings owned or controlled by autonomous corporations) on which 
excise duty is leviable.  

ii. First stage or second stage dealers (including manufacturer’s depot and importers) 
desiring to issue CENVATable invoices.  

iii. Persons holding private warehouses for storing non-duty paid goods. 
iv. Persons who obtain excisable goods for availing end-use based exemption notification. 
vi. Exporter-manufacturers under rebate/bond procedure; and Export Oriented Units, which 

have interaction with the domestic economy (through DTA sales or procurement of duty 
free inputs). 

vii. Importer who issues an invoice on which CENVAT credit can be taken.  

Question 8 
Under what circumstances can the central excise registration be revoked or suspended or 
cancelled? 

Answer 
The certificate of excise registration can be suspended or revoked by the Deputy 
Commissioner or the Assistant Commissioner of Central Excise under the following 
circumstances: 
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(i) when the assessee or any person under his employment has committed any breach of 
the provisions of the Central Excise Act or any rules made there under.   

(ii) when the assessee or a person under his employment has been convicted of an offence 
under section 161 read with section 109 or section 116 of the Indian Penal Code.  

Further, a registration certificate granted online may be cancelled after giving a reasonable 
opportunity to the assessee to represent his case against the proposed cancellation by the 
Deputy or Assistant Commissioner of Central Excise, in any of the following situations, 
namely:— 
(a) where on verification, the premises proposed to be registered is found to be non-existent; 
(b) where the assessee does not respond to request for rectification of error noticed during 

the verification of the premises within 15 days of intimation; 
(c) where there is substantial mis-declaration in the application form; and 
(d) where the factory has closed and there are no dues pending against the assessee  

Question 9 
With reference to the Central Excise Act, 1944 and the rules thereunder, explain briefly 
whether the following persons require registration or not?  
(i) Persons who manufacture excisable goods chargeable to ‘nil’ rate of duty; 
(ii) Central Government undertakings manufacturing excisable goods; 
(iii) 100% EOU. 

Answer 
(i) No, because manufacturers of goods which are chargeable to ‘NIL’ rate of duty are 

exempted from registration . 
(ii) Yes, as the provisions of section 6 of the Central Excise Act, 1944 read with rule 9 of 

Central Excise Rules, 2002 apply in respect of every person who manufactures or 
produces excisable goods (including Central/State Government Undertakings or 
undertakings owned or controlled by autonomous corporations) in India.  

(iii) No, as 100% EOU is deemed to be registered under rule 9 of the Central Excise Rules, 
2002.  However, such unit shall be required to get itself registered if it removes excisable 
goods to domestic tariff area (DTA) or procure excisable goods from DTA. 

Question 12 
Whether provisional assessment can be initiated by the Central Excise Department? 
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Answer  
Rule 7 of the Central Excise Rules, 2002 gives an option to the assessee to make a request to 
the Assistant Commissioner/Deputy Commissioner of Central Excise for provisional 
assessment in case he is unable to determine the value of excisable goods or the rate of duty 
applicable thereto.   
Rule 7 does not give power to the Department to order provisional assessment on its own.  
Thus, the excise department cannot suo motu issue directions for resorting to provisional 
assessment. 

Question 13 
What is the remedy available with the Department when the Central Excise Officer does not 
find the self assessment by the assessee in order? 

Answer 
Where the central excise officers during scrutiny or otherwise find that self-assessment is not 
in order, they may ask the assessee to provide all necessary documents, records or other 
information for issue of duty demand for differential duty, if any, after conducting inquiry. 
If the assessee fails to provide such records or information and the Department is unable to 
issue demand, ‘Best Judgement’ method, may be used to raise the demand based on 
collateral evidences.  In such a case, the burden will be on the assessee to provide 
information for appropriate re-determination of duty. 

Question 15 
Briefly state the provisions of the Central Excise Rules, 2002 relating to electronic payment of 
excise duty and electronic filing of returns. 

Answer 
Every assessee is required to pay the duty electronically through internet banking.  However, 
the Assistant/Deputy Commissioner of Central Excise may for reasons to be recorded in 
writing, allow the assessee to deposit excise duty by any mode other than internet banking. 
Thus, e-payment of excise duty is compulsory for all assessees irrespective of the quantum of 
excise duty paid in the previous financial year.  
Further, the returns and statements prescribed under rule 12 have to be filed electronically by 
all the assessees irrespective of the excise duty paid in the preceding year. 

Question 17 
In respect of goods received at concessional rate of duty, return is required to be filed on a 
monthly basis.  Examine the validity of the statement. 
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Answer 
The statement is invalid. Rule 6 of the Central Excise (Removal of Goods at Concessional 
Rate of Duty for Manufacture of Excisable and Other Goods) Rules, 2016 provides, inter alia, 
that the manufacturer, receiving goods at concessional rate of duty will submit a quarterly 
return instead of a monthly return. 

Question 18 
What are the due dates for excise duty payment by a SSI Unit? 

Answer 
In case of an assessee eligible to avail the exemption under a Notification based on the value 
of clearances in a financial year (SSIs), the duty on goods cleared during a quarter is paid as 
under: 

Case Due Date for payment of duty 
If duty is paid electronically through internet 
banking 

6th day of the month following that quarter 

In any other case  5th day of the month following that quarter 
In case of goods removed during the quarter 
ending in March  

31st day of March  

It may be noted that above relaxation is available to a unit which is “eligible” to claim SSI 
exemption regardless of the fact whether the concerned unit actually claims it or opts to pay duty.  
Further, the above relaxation is available to an “eligible” unit for the entire financial year even if it 
crosses the limit of ` 400 lakh (aggregate value of clearances) in the current financial year. 

Question 19 
ABC, an assessee availing SSI exemption, paid central excise duty of ` 10,000 for the goods 
cleared in the month of March, 20XX on April 15, 20XX.  Discuss whether any interest will be 
charged from ABC for late payment of duty.  If yes, what will be the interest liability? 

Answer 
The second proviso to rule 8(1) of the Central Excise Rules, 2002 lays down that where an 
assessee is availing the exemption under a Notification based on the value of clearances in a 
financial year, the duty on goods cleared during a quarter of the financial year shall be paid by the 
6th day of the month following that quarter, if the duty is paid electronically through internet banking 
and in any other case, by the 5th day of the month following that quarter. However, in case of goods 
removed during the month of March the duty shall be paid by the 31st day of March. 
Sub-rule (3) of rule 8 provides that if the assessee fails to pay the amount of duty by the due 
date, he shall be liable to pay the outstanding amount along with interest at the rate specified 
by the Central Government vide notification under section 11AA of the Central Excise Act on 
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the outstanding amount.  Such interest shall be paid for the period starting from the first day 
after the due date till the date of actual payment of the outstanding amount.  The rate of 
interest has been specified as 18% vide Notification No. 6/2011 CE (NT) dated 01.03.2011.  
Therefore, since ABC has paid the duty for the month of March on 15th April, it will have to 
pay the duty with interest for the delay of 15 days. 
The amount of interest will be computed as under: 
= ` 10,000 × 18/100 × 15/365 = ` 73.97 = ` 74.00 [Rounded off] 

Question 20 
What is an invoice? Describe the special considerations in respect of an invoice as provided 
under rule 11 of the Central Excise Rules, 2002.  

Answer 
An invoice is the document under cover of which the excisable goods are to be cleared by the 
manufacturer.  It also indicates the assessment of the goods to duty.  Although the 
Department has specified the entries in the invoice, yet it is the manufacturer’s own document.   
According to rule 11 of the Central Excise Rules, 2002, following special considerations are to 
be kept in mind: 
(I) No excisable goods should be removed from a factory or a warehouse except under an 

invoice signed by the owner of the factory or his authorised agent.  
(II) The invoice should be serially numbered and contain the following particulars: 

(a) Registration number 
(b) Address of the jurisdictional Central Excise Division 
(c) Name of the consignee 
(d) Description 
(e) Classification 
(f) Time and date of removal 
(g) Rate of duty 
(h) Quantity 
(i) Mode of Transport 
(j) Vehicle registration number 
(k) Value of goods  
(l) Duty payable on goods 
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(m) Name of the proprietor or HUF if the business is owned by sole proprietor/HUF 
respectively 

(n) details of job worker (as consignee) and the manufacturer/output service provider (as 
buyer) when goods are directly dispatched to job worker (without being delivered to the 
premises of the manufacturer/ output service provider). 

(o) details of registered dealer (as buyer) and its customers (as consignee) when goods are 
directly dispatched to such customers (without being delivered to the premises of the 
registered dealer).  

(III) If the goods imported under the cover of a bill of entry are sent directly to buyer’s 
premises, the invoice issued by the importer should mention that goods are sent directly 
from the place or port of import to the buyer’s premises. 

(IV) The invoice should be prepared in triplicate in the following manner: 
(a) The original copy being marked as ORIGINAL FOR BUYER  
(b) The duplicate copy being marked as DUPLICATE FOR TRANSPORTER 
(c) The triplicate copy being marked as TRIPLICATE FOR ASSESSEE 
However, assessee may make more than three copies for his other requirements and 
prominently mention on such additional copies as “NOT FOR CENVAT PURPOSES”. 

(V) Only one invoice book shall be in use at a time unless otherwise allowed by the 
Deputy/Assistant Commissioner of Central Excise in the special facts and circumstances 
of each case.   
However, if assessee requires two different invoice books for the purposes of removals 
for home-consumption and removals for export they may do so by intimating the 
jurisdictional Deputy/Assistant Commissioner of Central Excise.  No permission is 
required to use different invoice books for home consumption and export. 

(VI) Before making use of invoice book, the serial numbers of the same should be intimated to the 
Superintendent of Central Excise having jurisdiction over the factory of the assessee.  

(VII) The amount of duty shown in invoice should be rounded off to the nearest rupee as 
provided under section 37D of the Central Excise Act, 1944 and the duty amount so 
rounded off should be indicated both in words as well as in figures.  

(VIII) The first stage dealer or a second stage dealer and importer issuing CENVATable 
invoices is also required to comply with the provisions of rule 11 regarding issue of 
invoices.  

(IX) The invoice issued may be authenticated by means of a digital signature.   

Question 21 
Briefly explain the procedure for removal of goods by a 100% EOU to Domestic Tariff Area. 
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Answer 
Rule 17 of the Central Excise Rules, 2002 provides that where any goods are removed from a 
100% EOU to domestic tariff area, such removal shall be made under an invoice as per the 
procedure specified in rule 11 of the Central Excise Rules, 2002. Further, removal shall be 
made only after payment of appropriate duty by debiting the account current maintained for 
this purpose or by utilizing the CENVAT credit. 
Such unit is required to maintain appropriate accounts related to production, description of 
goods, quantity removed and the duty paid in the prescribed form. 
Such unit is required to submit a monthly return in Form E.R-2 within 10 days from the end of 
the month to which the return relates in respect of the excisable goods manufactured in, and 
receipt of inputs and capital goods in, the unit.  The return should be submitted to the 
Superintendent of Central Excise.  CBEC may, by an order, extend the period for the return to 
be filed by an EOU under rule 17(3) by such period as deemed necessary in circumstances of 
special nature to be specified therein. 
The delay in filing of such return attracts a late fee of ` 100 per day for each day of default 
subject to a maximum of ` 20,000.  An assessee, who has filed the monthly return in Form 
ER-2 on/before the respective due date, may submit a revised return by the end of the 
calendar month in which the original return is filed. 

Question 22 
Describe the power of a Central Excise Officer to summon persons under the Central Excise Act. 

Answer  
Section 14 of the Central Excise Act, 1944 contains the provisions relating to power of a 
Central Excise Officer to summon persons.  As per this section, any Central Excise Officer 
empowered by the Central Government in this behalf, shall have power to summon any person 
whose attendance he considers necessary for: 
(i) giving evidence, or 
(ii) producing a document or  
(iii) any other thing in any enquiry which he is making for any of the purposes of this Act. 
All persons so summoned shall be bound to attend, either in person or by an authorised agent, 
as such officer may direct.  Further, these persons shall be bound to state the truth upon any 
subject in respect of which they are examined and produce documents and other things as 
may be required.  Every inquiry under this section shall be deemed to be a “judicial 
proceeding” within the meaning of section 193 and section 228 of the Indian Penal Code.  
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Question 23 
Who can arrest a person under section 13 of Central Excise Act, 1944?  What is the 
necessary condition for such arrest? 

Answer 
According to section 13 of the Central Excise Act, 1944, any central excise officer not below 
the rank of Inspector of Central Excise has the power to arrest a person whom he has reason 
to believe to be liable to punishment under Central Excise Act or Rules.  Prior approval of 
Principal Commissioner or Commissioner of Central Excise is required for arrest. 

Question 24 
Can a document which is relevant for a proceeding under the Central Excise Act, 1944 be 
searched by a Central Excise Officer? Explain the relevant provisions. 

Answer 
Section 12F of the Central Excise Act, 1944 contains the provisions relating to search by a 
Central Excise Officer.  Section 12F(1) lays down that where the Joint Commissioner of 
Central Excise or Additional Commissioner of Central Excise or such other Central Excise 
Officer as may be notified by the Board has reasons to believe that any goods liable to 
confiscation or any documents or books or things, which in his opinion shall be useful for or 
relevant to any proceedings under this Act, are secreted in any place, he may authorise in 
writing any Central Excise Officer to search and seize or may himself search and seize such 
documents or books or things. 
Sub-section (2) of section 12F lays down that the provisions of the Code of Criminal 
Procedure, 1973, relating to search and seizure, apply to search and seizure under this 
section.  However the police officer would have to submit the copies of any record made, to 
the Principal Commissioner/ Commissioner of Central Excise. 

Question 25 
Briefly explain the term ‘large taxpayer’ with reference to the Central Excise Rules, 2002. 

Answer 
As per Rule 2(ea) of the Central Excise Rules, 2002 ‘large taxpayer’ means a person who 
(a) has one or more registered premises under the Central Excise Act, 1944; or 
(b) has one or more registered premises under Chapter V of the Finance Act, 1994; 
and is an assessee under the Income-tax Act, 1961, who holds a Permanent Account Number 
issued under section 139A of the said Act, and satisfies the conditions and observes the 
procedures as notified by the Central Government in this regard. 
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Question 26 
Explain the special facility available to a large tax payer under rule 12BB of Central Excise 
Rules, 2002 in respect of intermediate goods and the conditions required to be satisfied for 
availing the said facility.  

Answer 
Rule 12BB of Central Excise Rules, 2002 provides that a large tax payer may remove 
excisable intermediate goods except motor spirit, commonly known as petrol, high speed 
diesel and light diesel oil, without payment of excise duty, from any of his registered premises 
to his other registered premises for further use in the manufacture of other excisable goods 
(subject goods). 
For this purpose, he should satisfy the following conditions: 
1. Either of the following conditions must be satisfied:- 

(i) Subject goods should be manufactured out of the intermediate goods and cleared 
on payment of excise duties within six months from the date of receipt of 
intermediate goods, or 

(ii) Subject goods should be manufactured out of the intermediate goods and exported 
out of India, under a bond or letter of undertaking, within six months from the date of 
receipt of intermediate goods. 

2. Removal should be made under a transfer challan/invoice. 
3. Transfer challan or invoice should be serially numbered and should contain details of 

registration number, name, address, description, classification, time and date of removal, 
mode of transport, vehicle registration number, quantity of the goods, name of consignee 
unit and registration number. 

4. If goods manufactured out of intermediate goods are not cleared on payment of excise 
duty /exported out of India within six months, duties on intermediate goods are required 
to be paid with interest under section 11A and 11AA of the Central Excise Act, 1944.  

5. If intermediate goods are used in exempted subject goods, recipient unit has to pay duty 
on intermediate product along with interest under section 11AA. 

Question 27 
With reference to the provisions of rule 16 of Central Excise Rules, 2002, explain the 
procedure for availment of CENVAT credit when: 
(i) the duty paid goods returned to the factory are put through a process not amounting to 

manufacture;  
(ii) the duty paid goods returned to the factory are put through a process amounting to 

manufacture. 
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Answer 

As per rule 16 of the Central Excise Rules, 2002, when duty paid goods are returned to the 
factory for being re-made, refined etc., the assessee can avail and utilize CENVAT credit of 
the duty paid if he states the particulars of such return in his records.   
If the duty paid goods returned to the factory are subjected to a process which:-  
(i) does not amount to manufacture, the manufacturer shall pay an amount equal to the 

CENVAT credit taken at the time when such goods are returned.  Such amount shall be 
allowed as CENVAT credit as if it was a duty paid by the manufacturer who removes the 
goods. 

(ii) amounts to manufacture, the manufacturer shall pay duty on such returned goods at the 
rate applicable on the date of removal and on the value as determined under the relevant 
provisions. 

Question 28 
Mention the facilities which may be withdrawn and restriction that can be imposed on a 
manufacturer under rule 12CCC of Central Excise Rules, 2002 to prevent evasion of or default 
in payment of excise duty. 

Answer  
As per Notification No. 16/2014 CE (NT) dated 21.03.2012, following restrictions can be 
imposed/facilities be withdrawn by the Chief Commissioner of Central Excise under Rule 
12CCC of the Central Excise Rules, 2002:- 
(i) the facility of monthly payment of duties may be withdrawn and the assessee shall be 

required to pay excise duty for each consignment at the time of removal of goods; 
(ii) payment of duty by utilisation of CENVAT credit may be restricted and the assessee shall 

be required to pay excise duty without utilising the CENVAT credit though he may 
continue to take the CENVAT credit; 

(iii) the assessee may be required to maintain records of receipt, disposal, consumption and 
inventory of the principal inputs on which CENVAT credit has not been taken; 

(iv) the assessee may be required to intimate the Superintendent of Central Excise regarding 
receipt of principal inputs in the factory on which CENVAT credit has or has not been 
taken, within a period specified in the order and the said inputs shall be made available 
for verification upto the period specified in the order.  

(v) Where a person knowingly commits the specified offences for the second time or 
subsequently, the invoice may be ordered to be countersigned by the 
Inspector/Superintendent of Central Excise before each removal of goods from his factory.  
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(vi) Restrictions can be imposed for a period upto 6 months if the offences are committed for the 
first time and upto 1 year when the offence is committed subsequently. 

Question 29 
(i) Is it mandatory to pay duty and/or file various returns electronically under central excise? 

Mention the exceptions, if any. 
(ii) Is there any provision for submission of revised return under central excise? If yes, how 

can it be submitted and if no, what is the other recourse available? 
(iii) How can the adjustments be made for over/under payment of duty or non-availment of 

CENVAT credit?  

Answer 
(i) Payment of duty: Yes, as per rule 8(1B) of the Central Excise Rules, 2002, it is 

mandatory to pay duty electronically under Central Excise. 
Exception carved out in proviso to rule 8(1B) – The Assistant/Deputy Commissioner 
of Central Excise may for reasons to be recorded in writing, allow the assessee to 
deposit excise duty by any mode other than internet banking.  
Filing of returns: Yes, rule 12(5) of the Central Excise Rules, 2002 requires every 
assessee to mandatorily file various returns electronically under central excise.  
Exceptions carved out in rule 12(5) - Assessees availing exemption with respect to 
certain specified goods cleared from:- 
• a unit in the State of Uttarakhand or Himachal Pradesh [Notification No. 49/2003 CE 

dated 10.06.2003] 
• a unit located in the specified areas meant for industrial development and growth 

namely, Industrial Growth Centre or Industrial Infrastructure Development Centre or 
Export Promotion Industrial Park or Industrial Estate or Industrial Area or 
Commercial Estate or Scheme Area, in the above two States [Notification No. 
50/2003 CE dated 10.06.2003] 

(ii) Earlier, there was no specific provision for submission of revised return under central 
excise law.  With effect from 17.08.2016, Central Excise Rules, 2002 have been 
amended to provide for revision of central excise returns.  An assessee, who has filed 
the monthly return in ER-1 Form or quarterly return in ER-3 Form on/before the 
respective due date, may submit a revised return by the end of the calendar month in 
which the original return is filed.  
An assessee who has filed Annual Return by the due date may also submit a revised 
return within a period of 1 month from the date of submission of the said Annual Return. 
The facility of revision of returns has also been extended to the return filed by a 100% 
EOU.   
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(iii) Unlike service tax, self adjustment cannot be made in case of over/under payment of 
duty under central excise. 
If the assessee has not availed CENVAT credit on inputs, he can avail the same in any 
subsequent period within one year from the date of issue of invoice.  However, such time 
limit of one year is not applicable in case of capital goods and thus, the credit can be 
availed on capital goods in any subsequent period. 

Question 31 

State briefly with reasons whether registration under the Central Excise Act, 1944 and rules 
made thereunder is required in the following cases: 

(i) Importer who issues CENVATable invoice 
(ii)  Godown or duty free outlet of duty free shop 
(iii)  Mine engaged in production of coal 
(iv)  Premises used for affixing prices on pharmaceutical products 

Answer 
(i) As per rule 9(1) of the Central Excise Rules, 2002, an importer who issues a 

CENVATable invoice is required to take registration under the Central Excise Law.   
(ii) No.  Godown or duty free outlet of duty free shop appointed/ licensed as customs 

warehouse are exempt from taking registration under the Central Excise Law vide 
Notification No. 36/2001-C.E. (N.T.) dated 26.06.2001 issued under rule 9 of the Central 
Excise Rules, 2002. 

(iii) Mines engaged in production of specified goods in respect of which there is centralized 
billing/ accounting system at the premises/office registered under Central Excise Law are 
exempt from taking registration under the Central Excise Law vide Notification No. 
10/2011-C.E. (N.T.) dated 24.03.2011 issued under rule 9 of the Central Excise Rules, 
2002.  Coal is one of such specified goods. 

 Therefore, if such mine has centralized billing/ accounting system at the premises/office 
registered under Central Excise Law, registration under central excise is not required. 

(iv) Notification No. 11/2013C.E. (NT), dated 2.08.2013 issued under rule 9 of the Central 
Excise Rules, 2002 exempts the premises used solely for affixing lower ceiling prices on 
pharmaceutical products from obtaining registration under Central Excise Law provided 
conditions specified in the notification which exempts the pharmaceutical products from 
excise duty have been fulfilled.  

 Therefore, if such conditions have been fulfilled, registration under central excise is not 
required. 
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Exercise 

1.  Explain the provisions relating to provisional assessment. 

2.  Write a brief note on powers of Central Excise Officers. 

3.  What are the procedures to be followed in relation to following: 

(a) Filing of return by assessees 

(b) Job worker discharging duty on manufacture of branded jewellery. 

4.  When and how is the assessee required to discharge his liability towards payment of duty under 
the Central Excise Rules, 2002? 

5.  Discuss the mechanism for removal of goods at concessional rate of duty for manufacture of 
excisable goods with reference to the Central Excise Act, 1944 and the rules made thereunder. 

6.  Discuss the special provisions for removal of excisable goods in respect of molasses. 

7.  Who is a client executive in relation to LTU? 
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Question 1  
What is CT-1 certificate? 

Answer 
CT-1 certificate is the document on the basis of which a merchant-exporter can procure 
excisable goods for export without payment of duty.  Such a certificate has to be obtained 
from the Superintendent of Central Excise. CT-1 forms are issued to the merchant-exporter in 
lots of 25 covering a period of 1 to 3 months depending on his track record.  The merchant-
exporter has to send the CT-1 form to the manufacturer from whom the goods are to be 
procured for exports and should specify the estimated amount of duty liability in the said 
certificate.  CT-1 is valid for one year from the date of issue. 
CT-1 contains the details of bond amount, quantity of goods to be received, value and duty 
involved. 

Question 2 
Write a short note on the procedure in respect of re-import of exported excisable goods for 
repairs etc. and subsequent re-export. 

Answer 
Exported excisable goods, which are re-imported for carrying out repairs, reconditioning, 
refining, remaking or subject to any similar process, may be returned to the factory of 
manufacturer for carrying out the said processes and subsequent re-export. 
Notification No. 42/2001-CE (NT) as amended prescribes the procedure in respect of exported 
goods subsequently re-imported and returned to the factory as under: 
(i) The manufacturer shall maintain separate account for return of such goods in the daily 

stock account and shall make suitable entry in the said account after the goods are 
processed, repaired, reconditioned, refined or remade. 

(ii) Such re-import and re-export shall be governed by the provisions of the Customs Act, 
1962.  

(iii) Any waste or refuse arising as a result of the said processes shall be removed from the 
factory after the payment of appropriate duty or destroyed after informing the proper 
officer in writing at least 7 days in advance and after observing such conditions and 
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procedure as may be specified by the Principal Commissioner/Commissioner of Central 
Excise. 

(iv) Thereafter, the duty payable on such waste or refuse may be remitted by the said 
Principal Commissioner/Commissioner of Central Excise. 

Question 3 
Under what circumstances it may be beneficial to pay duty and claim rebate under rule 18 of 
Central Excise Rules, 2002? 

Answer 
It is usually preferable not to pay duty rather than to pay it and wait for refund from the 
government. However, in the following situations, it is beneficial to pay duty and claim rebate 
under Rule 18 of Central Excise Rules, 2002: 
(A) If assessee has balance of duty in Capital Goods CENVAT Credit Account, it is advisable 

to pay duty and claim refund, as balance in Capital Goods CENVAT Credit Account is 
never refundable. The said situation may take place if duty paid on capital goods is 
heavy and assessee may not be able to utilize the credit. 

(B) An SSI Unit may pay excise duty and claim rebate, as getting refund of CENVAT Credit 
of inputs is not an easy preposition. Further, he is not entitled to get refund of duty paid 
on capital goods. 

(C) When duty paid goods are proposed to be exported. 
(D) Claiming rebate is comparatively easy procedure than claiming refund of duty paid on 

inputs under CENVAT Credit Rules, 2004. 

Question 4  

Answer in brief the following questions relating to export without payment of duty to any 
country other than to Bhutan under rule 19 of the Central Excise Rules, 2002: 

(i) What is the type of bond to be executed? Who is exempted from furnishing such bond? 

(ii) What is the export document for export clearance? How many copies are required to be 
prepared for it? 

(iii) Is it necessary to prepare an invoice also? If yes, how should it be prepared? 

(iv) What will be the duty payable, if goods are not exported within six months after 
clearance? 

Answer  
Procedures and conditions for export without payment of duty to all countries except Bhutan 
are specified in Notification No.42/2001 C.E. (N.T.) dated 26.6.2001.  Part-wise answers to the 
questions are given below: 
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(i) A bond in Form B-1 is required to be executed by a merchant exporter in case of export 
without payment of duty.  The bond should be at least equal to the duty chargeable on 
the goods, with such surety or security as the excise officer may approve. Manufacturer- 
exporter is exempted from furnishing such bond.  He can furnish an annual Letter of 
Undertaking (LUT) in Form UT-1. 

(ii) ARE-1 is the export document for export clearance which shall be prepared in five copies 
(quintuplicate).  The fifth copy is the optional copy which the assessee can use for 
claiming other export incentives.  

(iii) Yes, the goods have to be cleared from the factory under an invoice which shall be 
prepared in terms of rule 11 of the Central Excise Rules, 2002.  The invoice should be 
prominently marked as “FOR EXPORT WITHOUT PAYMENT OF DUTY”. 

(iv) Goods must be exported within 6 months from the date of clearance for export, unless 
extension is granted by Assistant Commissioner/Deputy Commissioner.  If goods are not 
exported within 6 months from the date of clearance for export, the exporter should 
deposit the applicable excise duty on such goods along with the interest.  As per rule 5 of 
the Central Excise Rules, 2002, the applicable duty shall be computed as per the rate 
and tariff value applicable on the date of removal of such goods from the factory. 

Question 5  
Answer the following questions relating to export of excisable goods under rule 18 of the 
Central Excise Rules, 2002 to countries other than Bhutan?  
(i) Should a bond be executed in such export? Support your answer with proper reason.  
(ii) What is the form for clearance of excisable goods in such export?  
(iii) How can the rebate of duty on the exports be claimed? Is there any time limit for the 

same? 
(iv) Is there any duty limit below which the rebate of duty cannot be granted? If yes, then, 

what is the limit? Is there any other restriction on the grant of rebate? 
(v) Is it necessary that in order to claim rebate, excise duty should be paid in cash? 

Answer 
Under rule 18 of Central Excise Rules, 2002, the rebate of excise duty paid on exported goods 
is granted.  Procedures and conditions for export of excisable goods under claim of rebate to 
countries other than Bhutan are specified in Notification No.19/2004 C.E. (N.T.) dated 
06.09.2004.  Answers to each part of the question are as follows: 
(i) There is no need to execute a bond in such a case as the goods are exported under 

claim of rebate after full payment of duty under an invoice.  
(ii) Export under claim for rebate should be made under ARE-1 form. 
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(iii) A claim of rebate of duty paid, along with the original copy of the ARE-1, shall be lodged 
with the Assistant/Deputy Commissioner of Central Excise having jurisdiction over the 
factory of manufacture or warehouse or, as the case maybe, the Maritime Commissioner. 
As per section 11B of the Central Excise Act, 1944, the claim must be filed within one 
year from the date of export.  

(iv) The rebate will not be granted if amount of rebate of duty is less than ` 500. Further, the 
rebate will also not be granted if the Indian market price of the excisable goods at the 
time of exportation is less than the amount of rebate. Also, rebate will not be granted on 
export of prohibited goods. 

(v) No. It is not necessary that rebate can be obtained only if duty is paid in cash.  Duty on 
final products can be paid either through cash or PLA or CENVAT credit [CBE&C Circular 
No. 262/96/96-CX 6 dated 06.11.96]. 

Question 6 

Enlist the documents required for filing claim of rebate of duty paid on export of goods under 
rule 18 of the Central Excise Rules, 2002.  

Answer 
The following documents are required for filing claim of rebate:- 
(i) A request on the letterhead of the exporter containing claim of rebate, A.R.E.1 numbers 

and dates, corresponding invoice numbers and dates on each A.R.E.1 and its 
calculations. 

(ii) Invoice issued under rule 11 
(iii) Self attested copy of shipping bill 
(iv) Self attested copy of Bill of Lading 
(v) Disclaimer Certificate (in case where the claimant is other than the exporter). 
(vi) Original copy of the A.R.E.1 
After satisfying himself that goods were actually exported based on original and duplicate 
copies of A.R.E.1 duly certified by Customs and that goods are of duty paid character as 
certified in the triplicate copy of A.R.E.1 received from the jurisdictional Superintendent of 
Central Excise, rebate sanctioning authority would sanction the rebate in part or full. 

Question 7 
In relation to rebate of duty on excisable goods used in goods exported to any country (except 
Bhutan) under rule 18 of the Central Excise Rules, 2002, which duties are eligible for rebate? 
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Answer 
As per Notification No. 21/2004 dated 06.09.2004, the following duties are eligible for rebate in 
relation to rebate of duty on excisable goods used in goods exported to any country except 
Bhutan under rule 18 of the Central Excise Rules:- 
(a) Excise duty under the Central Excise Act 1944  
(b) National Calamity Contingent duty; 
(c) Additional duty levaible under section 3 of the Customs Tariff Act, 1975. 

Question 8 
Write a brief note on “cancellation of export documents” with reference to rule 19 of the 
Central Excise Rules, 2002. 

Answer  
If the excisable goods cleared under A.R.E. 1 are not exported for any reason and the 
exporter intends to divert the goods for home consumption, he may request in writing the 
authority which accepted the Bond or Letter of Undertaking [LUT] to allow cancellation of 
application, and diversion of goods for consumption in India. He will be permitted to do so if he 
pays the duty as specified in the application along with interest on such duty from the date of 
removal for export from the factory or warehouse till the date of payment of duty. The 
permission shall be granted within three working days. Since duty assessment on A.R.E. 1 has 
to be done in normal course, there will not be any need for re-assessment by the Department 
or the assessee unless there are reasons to believe that the assessment was not correct. 
After discharge of duty, the exporter may take credit in his running bond (where bond is 
furnished) on the basis of letter of permission, invoice and GAR-7 Challans on which duty is 
paid. He shall also record these facts in the Daily Stock Account. 
If the exporter, after clearing the goods for export without payment of duty, intends to change 
the destination or buyer or port or place of export, he may do so provided he informs the 
Bond/LUT accepting Authority in writing about the changes and makes necessary changes in 
all the copies of A.R.E. 1 and the invoices. If he intends to cancel the original export 
documents and issue fresh ones, the same may be done under permission and authentication 
by bond/LUT accepting authority which will ensure that the serial no. and date of the initial 
documents are endorsed on the fresh documents. In such cases, if bond was furnished for 
single consignment, fresh bond may not be asked. 

Exercise 

1. What are the conditions to be followed while exporting to Bhutan under bond, where payment is in 
freely convertible currency? 

2. Discuss the provisions in respect of re-entry of the goods cleared for export under bond but not 
actually exported in the factory of manufacture. 
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Question 1  
Briefly discuss the provisions in respect of bonds for provisional assessment. 

Answer 
For the purpose of provisional assessment, B-2 Bond Surety/Security(General Bond) has been 
prescribed. The amount of the bond in Form B-2 should be fixed on the following basis:- 
(i) If provisional assessment is likely to be completed within 3 months: The amount of 

the specific bond in Form B-2 should be sufficient to cover the difference between the 
duty payable on provisional assessment and the probable duty payable if the highest 
rate/value applicable on such goods is applied for a period of 3 months. 

(ii) If provisional assessment is not likely to be completed within 3 months: However, if 
the provisional assessment is not likely to be completed within 3 months and longer time 
is required [for instance one year] the differential duty likely to arise during such period 
should be basis for determination of bond amount.  

(iii) Determination of amount of security: When the security bond is executed, the amount of 
security is generally fixed at 25% of the bond amount. However, in appropriate cases, for 
special reasons to be recorded, the proper officer may order for a higher security amount.  

(iv) Consequences of death/insolvency or insufficiency of the surety/security: The 
proper officer may demand fresh bond. In case of inadequacy of surety, additional 
security may be demanded by the proper officer. 

If the assessee fails to make due adjustment within the period of 15 days of the final 
assessment, the proper officer may proceed to enforce the bond or encash the bank 
guarantee after due notice to the assessee. 

Question 2  
What are the various methods of making verification of sureties?  

Answer 
In respect of surety bonds, periodical verification [preferably on annual basis] is required to be 
made by the jurisdictional Central Excise Officer with a view to ensure that the relevant 
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sureties are financially sound, solvent and alive. The enquiry to verify the financial stability of 
the sureties will be made by any of the following methods:  
(i) By reference to the surety’s bankers. 
(ii) By making personal enquiries and ascertaining whether the surety possesses a house or 

other immovable property, industrial equipment, shop etc. which would cover the bond 
amount. Alternatively, the sureties may themselves be asked to furnish a list of their 
property, which may be objectively verified. 

(iii) By reference to Revenue Officer not below the rank of Tahsildar or a Mamalakdar. 

Question 3 
Indicate the central excise authorities who can accept bonds executed for various purposes 
and obligations of exporter in respect of bond acceptance while filling in ARE-1 form. 

Answer 
Bonds may be accepted by any of the following officers:  
(i) Deputy/Assistant Commissioner of Central Excise having jurisdiction over the factory or 

warehouse or any other premises approved by the Principal 
Commissioner/Commissioner for storing non-duty paid goods  

(ii) Jurisdictional Maritime Commissioner in case of exports or  
(iii) Deputy/Assistant Commissioner of Central Excise (Export) as officers authorized by the 

Board for this purpose.  
Exporters are required to indicate on the ARE-1 the complete postal address of the authority 
before whom the bond is executed and to whom the documents are to be submitted for 
admission of proof of export. 

Question 4 

Which are the different types of bonds in vogue and executed for various purposes under 
Central Excise Act, 1944? 

Answer 
The following types of bonds are presently in vogue: 
(i) B-1 Surety/ Security (General Bond) - for export of excisable goods without payment of 

duty under rule 19 of Central Excise Rules, 2002. 
(ii) B-2 Bond Surety/ Security (General Bond) - for provisional assessment.  
(iii) B-3 Bond (General Bond) - for due dispatch of excisable goods removed for re-

warehousing and export therefrom without payment of duty. 

© The Institute of Chartered Accountants of India



7.3  Central Excise 

(iv) B-11 Bond - for provisional release of seized goods.  
(v) B-17 Bond (General) Surety / Security - composite bond of EPZ/ 100% EOUs for 

assessment, export, accounting and disposal of excisable goods obtained free of duty. 
(vi) General Bond with Surety / Security - A manufacturer, who intends to receive goods at 

concessional rate of duty under Central Excise (Removal of Goods at Concessional Rate 
of Duty for Manufacture of Excisable Goods) Rules, 2001 has to execute a general bond 
with surety or security with jurisdictional Assistant Commissioner/Deputy Commissioner.  

Exercise 

1. What is a bond? 

2. What are the various types of bonds? 

3. Who can accept a bond? 

4. What are the provisions of preservation of bond and retention of securities? 

5. Briefly describe the provisions governing the execution of bonds by banks? 
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Demand, Adjudication and Offences 

Question 1  
Bring out the difference between short levy and short payment.  

Answer  

Short levy Short payment 

Short levy arises when the charge 
itself is done at a lower rate.  It may 
arise out of wrong classification. 

Short payment arises out of a short levy or 
short payment of a correct levy.  It is a case of 
less payment of excise duty than what is due. 

Question 2 
Naman Ltd. is registered under the Central Excise Act, 1944. It has failed to pay the following 
amounts liable to be paid under the Central Excise Act, 1944: 

Central excise duty ` 16,00,000 
Amount of interest ` 1,00,000  

In addition, it is also liable under the following statues for the amounts indicated against them: 

The Recovery of Debts Due to Banks and Financial Institutions Act, 1993 `  3,00,000 
The Securitization and Reconstruction of Financial Assets and the 
Enforcement of Security Interest Act, 2002  

`  2,00,000 

The Factories Act, 1948 ` 3,00,000 

The company has a property with a realizable value of ` 20 lakh. What legal remedy, under 
section 11E of the Central Excise Act, 1944, is available to Central Excise Department for 
recovery of the aforementioned dues of ` 17 lakh? 

Answer 
Section 11E of Central Excise Act, 1944 stipulates that Central Excise dues shall be the first 
charge on the property of a defaulter, save as otherwise provided, in section 529A of the 
Companies Act, Recovery of Debts due to Bank and Financial Institution Act, 1993 and 
Securitisation and Reconstruction of Financial Assets and Enforcement of Security Interest 
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Act, 2002.  This implies that after the dues, if any, owing under the provisions of these Acts, 
dues under the Central Excise Act shall have a first charge. 
In the light of the aforesaid provisions, in the given case, the Department has the first charge 
on the property of the assessee in default - Naman Ltd. subject to amounts payable under the 
following Acts: 

The Recovery of Debts Due to Banks and Financial Institutions Act, 1993 `  3,00,000 
The Securitization and Reconstruction of Financial Assets and the 
Enforcement of Security Interest Act, 2002  

`  2,00,000 

Thus, the Department will have the first charge of ` 15 lakh (` 20 lakh -` 5 lakh) for the 
recovery of central excise dues. 

Question 3 
State the three conditions upon fulfilment of which no interest would become payable under 
section 11AA of the Central Excise Act, 1944.  

Answer 
Interest under section 11AA of the Central Excise Act, 1944 would not be payable on 
fulfillment of the following conditions: 
(a) Duty becomes payable consequent to issue of an order, instruction or direction by the 

Board under section 37B; 
(b) Full duty is paid voluntarily within 45 days from the date of issue of such order, 

instruction or direction; and 
(c) Right to appeal against such payment at any subsequent stage is not reserved.  

Question 4 
The assessee was engaged in manufacture of various toilet preparations such as after-shave 
lotion, deo-spray, mouthwash, skin creams, shampoos, etc. The assessee procured Extra 
Natural Alcohol (ENA) from the local market on payment of duty, to which Di-ethyl Phthalate 
(DEP) was added so as to denature it and to render the same unfit for human consumption.  
The addition of DEP to ENA resulted in the manufacture of an intermediate product i.e. Di-
ethyl Alcohol.  The Department alleged that the said intermediate product was liable to central 
excise duty.   
However, the assessee alleged that the notice issued was time-barred as per section 11A. 
The Department pleaded that non-disclosure as regards manufacture of Di-ethyl Alcohol 
amounted to suppression of material facts thereby attracting the extended period of limitation 
of 5 years under section 11A(4). 
You are required to examine, with the help of a decided case law, whether the Department’s 
plea is valid in law. 
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Answer 
No, the Department’s plea is not justified in law.  The issue, as to whether non-disclosure as 
regards manufacture of Di-ethyl Alcohol amounts to suppression of material facts thereby 
attracting the extended period of limitation under section 11A, was decided by the Gujarat 
High Court in case of the CC Ex. & C v. Accrapac (India) Pvt. Ltd. 2010 (257) E.L.T. 84 (Guj.).  
In the instant case, the Tribunal noted that denaturing process in the cosmetic industry was a 
statutory requirement under the Medicinal & Toilet Preparations (M&TP) Act. Thus, addition of 
DEP to ENA to make the same unfit for human consumption was a statutory requirement. 
Hence, failure on the part of the assessee to declare the same could not be held to be 
suppression as Department, knowing the fact that the assessee was manufacturing cosmetics, 
must have the knowledge of the said requirement.  Further, as similarly situated assessees 
were not paying duty on denatured ethyl alcohol, the respondent entertained a reasonable 
belief that it was not liable to pay excise duty on such product. 
The High Court upheld the Tribunal’s judgment and pronounced that non-disclosure of the 
said fact on part of the assessee would not amount to suppression so as to call for invocation 
of the extended period of limitation. 

Question 5 
Will omission on the part of the assessee to provide correct information constitute 
“suppression of facts” for purpose of section 11A(4) of the Central Excise Act, 1944?  Write a 
brief note with reasons. 

Answer  
Omission on the part of the assessee to provide correct information does not constitute 
suppression of facts as the expression “suppression of facts” used in 11A(4) of the Central 
Excise Act, 1944 is accompanied by very strong words as “fraud” and “collusion” and, 
therefore, has to be construed strictly.  Suppression means failure to disclose full information 
with intent to evade payment of duty.  When the facts are known to both the parties, omission 
by one party to do what he might have done would not render it suppression. 
Supreme Court, in the case of Continental Foundation Joint Venture v. CCEx. (2007) 216 ELT 
177 (SC), elaborated that mere omission to give correct information is not suppression of facts 
unless it was deliberate to evade the payment of duty. 

Question 6 
Discuss briefly the punishment that can be imposed under section 9(1)(i) of the Central Excise 
Act, 1944 for offences specified therein. 
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Answer 
Section 9 of the Central Excise Act, 1944 enumerates the acts that constitute an offence.  
Section 9(1)(i) of the Act provides that an offence relating to any excisable goods on which the 
duty leviable exceeds rupees fifty lakhs are punishable with a term of imprisonment extending 
to 7 years and with fine.   
However, in the absence of special and adequate reasons to the contrary to be recorded in 
the judgment of the Court, such imprisonment cannot be for a term of less than 6 months. 

Question 7 
Which reasons shall not be considered as special and adequate reasons for awarding 
sentence of imprisonment for a term of less than six months as per section 9(3) of the Central 
Excise Act, 1944? 

Answer 
As per section 9(3) of the Central Excise Act, 1944, for the purposes of section 9(1) or 9(2), 
the following shall not be considered as special and adequate reasons for awarding a 
sentence of imprisonment for a term of less than six months, namely:   
(i) the fact that the accused has been convicted for the first time for an offence under this Act; 
(ii) the fact that in any proceeding under this Act, other than a prosecution, the accused has 

been ordered to pay a penalty or the goods in relation to such proceedings have been 
ordered to be confiscated or any other action has been taken against him for the same 
act which constitutes the offence; 

(iii) the fact that the accused was not the principal offender and was acting merely as a 
carrier of goods or otherwise was a secondary party in the commission of the offence: 

(iv) the age of the accused (too young or too old) 

Question 8 
What is the period of provisional attachment of property during the pendency of any 
proceeding under section 11A or section 11D of the Central Excise Act, 1944?  

Answer 
Provisional attachment of property can be done for a period of 6 months [Section 11DDA (2)]. 
This period can be extended with written permission of Principal Chief Commissioner / Chief 
Commissioner of Central Excise. However, total period of extension cannot be more than two 
years [First proviso to section 11DDA(2)]. 
However, if the assessee has made an application to the Settlement Commission, that period 
will be excluded for the purpose of calculating the time limit of two years [Second proviso to 
section 11DDA(2)]. 
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Question 9 
State briefly the provisions of the Central Excise Act, 1944 relating to arrest of a person. 

Answer 
Any Central Excise Officer not below the rank of Inspector may arrest any person whom he 
has reason to believe to be liable to punishment under the provisions of the Central Excise Act 
or rules made thereunder.  Such arrest can be made only with the prior approval of the 
Principal Commissioner/ Commissioner of Central Excise [Section 13 of Central Excise Act]. 
As per section 19 of the Act, every person arrested under the Act shall be forwarded without 
delay to the nearest Central Excise Officer empowered to send persons so arrested to a 
Magistrate, or if there is no such Central Excise Officer within a reasonable distance, to the 
officer-in-charge of the nearest police station. The arrest should be made as per the provisions 
of the Code of Criminal Procedure [Section 18 of the Central Excise Act]. 

Question 10 
Records seized by Department during investigation but not relied upon in the show cause 
notice should be returned within 30 days of issue of show cause notice.  Explain the validity of 
the said statement with reference to the Central Excise Law, as amended. 

Answer 
Yes, the statement is valid.  As per rule 24A of the Central Excise Rules, 2002, the books of 
accounts or other documents, seized by the Central Excise Officer or produced by an 
assessee or any other person, which have not been relied on for the issue of notice under the 
Act or the rules made thereunder, shall be returned within thirty days of the issue of said 
notice or within thirty days from the date of expiry of the period for issue of said notice: 
Further, the Principal Commissioner of Central Excise or Commissioner of Central Excise, 
may order for the retention of such books of accounts or documents, for reasons to be 
recorded in writing and the Central Excise Officer shall intimate to the assessee or such 
person about such retention. 

Question 11 
Briefly discuss the residual penalty under rule 27 of the Central Excise Rules, 2002.  

Answer 
Rule 27 of the Central Excise Rules, 2002 stipulates that where no other penalty is provided in 
the rules or in the Act, a breach of these rules shall be punishable with a penalty which may 
extend to `5,000 and with confiscation of the goods in respect of which the offence is 
committed. 
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Question 12 
State the various circumstances where goods are liable for confiscation under the Central 
Excise Law. Can the assessee get back the confiscated goods and if so how? 

Answer 
Under rule 25 of the Central Excise Rules, 2002, the excisable goods shall be liable for 
confiscation if any producer, manufacturer, registered person of a warehouse, registered 
dealer or registered importer - 
(i) removes any excisable goods in contravention of Central Excise Rules/Notifications; or 
(ii) does not account for any excisable goods produced or manufactured or stored by him; or 
(iii) contravenes any of the provisions of Rules/Notification with an intent to evade payment 

of duty; or 
(iv) engages in the manufacture or production or storage of any excisable goods without 

registration of the factory. 
Section 34 of the Central Excise Act provides that whenever confiscation is adjudged under 
the Central Excise Act or the rules made thereunder, the officer adjudging it, shall give the 
owner of the goods an option to pay in lieu of confiscation such fine as the officer thinks fit.  
Therefore, the assessee can get the confiscated goods back by paying redemption fine as 
prescribed in the order of the officer adjudging such confiscation. 

Question 13 
How can a decision, order, summon or notice be served on the intended person under section 
37C(1)(a) of the Central Excise Act, 1944? 

Answer 
As per section 37C(1)(a) of the Central Excise Act, 1944, a decision, order, summon or notice 
can be served to the intended person:- 
• by tendering or sending by registered post with acknowledgment due or 
• by speed post with proof of delivery or 
• by courier approved by the Central Board of Excise and Customs. 

Exercise 

1. What are the methods of recovery of sums due to Government, from assessee? 

2. Briefly describe the provisions relating to search and seizure. 

3. Can a manufacturer make suo moto payment of duty short paid?  Discuss. 
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4. Explain briefly whether the penalty can be attracted on short levy of duty.  When can the penalty 
be reduced? 

5. Discuss the provisions regarding issue of duty demand notice under section 11A. 

6. A sum of ` 50,00,000 is due from ‘A’ towards his excise duty liability.  How does the Central 
Excise Act, 1944 provide for recovery of such money?  Will it make any difference if ‘A’ transfers 
his whole business to ‘B’?  Discuss. 

7. ABC Ltd. has removed the goods manufactured by it by paying excise duty @ 12.5% ad valorem.  
However, in the invoice for sale of goods, ABC Ltd. shows an amount, which is 16% of the value 
of the goods as excise duty and collects it from the buyer as part of the total sale price.  Can the 
Department ask ABC Ltd. to pay the amount so collected by him to the credit of the Central 
Government?  Discuss the related legal provisions in detail. 

8. Who will be held liable in case of offences committed by a company, under section 9? 

9. What is culpable mental state? 

10. Write a short note on penalty under section 11AC. 
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Refund 

Question 1 
Write a short note on the principle of "unjust enrichment" under Central Excise Law. 

Answer 

The term “unjust enrichment” is used to describe a situation when a person undeservedly gets 
enriched. In the context of refund in Central Excise, the principle of unjust enrichment is the first 
and foremost principle which is kept in mind by the sanctioning authorities. If the manufacturer 
has charged excise duty to his buyer, it is clear that he has passed on the burden to the buyer 
and has already recovered duty from his customer.  In such cases, refund of excess duty paid to 
the manufacturer will amount to excess and undeserved profit to him.  It will not be equitable to 
refund the duty to him as he will get double benefit-first from the customer and again from the 
Government.  This is called “unjust enrichment”.  Refund of duty should, therefore, be paid to the 
customer who has borne the burden of duty. Since it is practically not feasible to identify such 
customers on individual basis, the amount of refund is credited to Consumer Welfare Fund in 
accordance with Section 12C of the Central Excise Act, 1944.  

The principle of unjust enrichment has been held as valid and constitutional by the Apex Court 
in the famous case of Mafatlal Industries Ltd. v. U.O.I. 1997 (89) E.L.T. 247. In addition, it has 
also been held in the case of CCE v. Allied Photographics 2004 (166) ELT 3 (SC) that doctrine 
of unjust enrichment applies even when duty is paid under protest.  

Question 2  

Does the bar of unjust enrichment apply to all types of refunds?   

Answer 
No, the bar of unjust enrichment does not apply to all types of refunds.  Only when the burden 
of the duty has been shifted by the manufacturer to the buyer, the refund gets hit by such bar. 

Question 3 

Explain what is Consumer Welfare Fund. 
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Answer 

In view of the provisions of the unjust enrichment enshrined in the Central Excise Act, 1944, 
the amount found refundable has to be transferred or credited to the Consumer Welfare Fund.  
This Fund is established by the Central Government under section 12C of the Central Excise 
Act, 1944 wherein the following amounts are credited:- 
(a) the amount of duty of excise as per section 11B(2) or section 11C(2) or section 11D(2); 
(b) the amount of duty of customs as per section 27(2) or section 28A(2), or section 28B(2) 

of the Customs Act, 1962; 
(c) any income from investment of the amount credited to the Fund and any other monies 

received by the Central Government for the purposes of this Fund; 
(d) the surplus amount referred to in sub-section (6) of section 73A of the Finance Act, 1994. 

Question 4 

State briefly the circumstances under which a refund claim could be admitted under the 
proviso to section 11B(2) of the Central Excise Act, 1944.  

Answer 

Under proviso to section 11B(2), a refund claim of excise duty made by a buyer/assessee can 
be admitted (not credited in the Consumer Welfare Fund) in the following cases: 
(i) Rebate of excise duty on excisable goods exported out of India or on excisable materials 

used in the manufacture of goods which are exported out of India; 
(ii) Unspent advance deposits lying in applicant’s account current; 
(iii) Refund of credit of duty paid on inputs, provided it is payable according to any rule or 

notification; 
(iv) Refund of duty of excise & interest to manufacturer, if he has not passed on the 

incidence of duty and interest to another person; 
(v) Refund of duty and interest to buyers, provided he has borne the duty and interest and if 

he has not passed on the incidence of the duty and interest to any other person; 
(vi) Refund of duty of excise and interest to any other class of applicant, if borne by any such 

class of applicants, as may be specified by the Government of India.  

Question 5 

M/s MM & Co., a machinery manufacturer had been effecting clearances from its factory with 
effect from 1.4.2015 by payment of duty under protest and had also filed an appeal against the 
order for payment of duty.  On 15.5.2015, one of its customers M/s BB & Co. purchased the 

© The Institute of Chartered Accountants of India



9.3  Central Excise 

machines from M/s MM & Co.  On 23.5.2016, the appeal filed by M/s MM & Co. was decided 
in favour of M/s MM & Co.  Pursuant to the said order in the appeal filed by M/s MM & Co., its 
customer M/s BB & Co. filed a refund claim on 1.6.2016 claiming refund of duty suffered by 
M/s BB & Co.  This claim for refund of duty was rejected by the department on the ground of 
‘limitation’.  Explain briefly with reference to section 11B of the Central Excise Act, 1944 
whether the action of the Department is correct in law.  

Answer  

Section 11B provides that every claim of refund shall be made within 1 year from the relevant 
date.  Though the time limit is not applicable when duty is paid under protest [Second proviso 
to section 11B(1)], such benefit is available only to the manufacturer, who has paid duty under 
protest and not to the purchaser as decided in the case of Allied Photographics India Ltd. 
2004 (166) ELT 3 (SC).  The Apex Court, in the said case, explained that the claim of refund 
by the manufacturer and the buyer are different. Every payment by the manufacturer, whether 
under protest or otherwise, is on his own account.  It cannot be said that after the buyer has 
borne the incidence of duty, it has stepped into the shoes of manufacturer.  Thus, the benefit 
of no limitation period in case of protest cannot be extended to the buyer.   

Thus, in the given question, since the refund claim filed by M/s. BB & Co., the purchaser, was 
not within a period of one year from the date of purchase, being 15.05.2015, the same is 
barred by period of limitation.  Thus, the Department’s action is correct in law.   

Question 6  

Deputy Commissioner of Central Excise passes an adjudication order classifying the goods 
manufactured by MTZ under a specific heading and charges duty @ 12.5% ad valorem. MTZ 
pays the duty without challenging the adjudication order. After 4 months, they realise that 
partial exemption under a notification was available to goods manufactured by them. They file 
a claim for refund of duty paid in excess on the ground that benefit of exemption can be 
claimed at any time. Are MTZ entitled to the refund of duty claimed? 

Note: Presume that principle of unjust enrichment does not apply and refund claim has been 
filed within the time-limit prescribed under section 11B of the Central Excise Act, 1944. 

Answer 

It has been held by the Supreme Court in the case of CCE v. Flock India Ltd. 2000 (120) 
E.L.T. 285 (S.C) that where an adjudicating authority has passed an order which is appealable 
under the statute and the party aggrieved did not choose to exercise the statutory right of filing 
an appeal it is not open to the party to question the correctness of the order of the adjudicating 
authority subsequently by filing a claim for refund, otherwise provisions for adjudication and 
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appeal in the Act and the Rules will lose their relevance and the entire exercise will be 
rendered redundant.  

In the given question, the classification dispute has been decided by the Deputy 
Commissioner after passing an adjudication order and no appeal has been filed thereafter.  
Therefore, the order has attained finality.  Thus, applying the ratio of the above decision, MTZ 
cannot claim refund by filing a claim for the same. 

Question 7 
M/s. Export & Sons filed a claim for refund of central excise duty between April and May, 
2014. The Assistant Commissioner, vide order dated 23-06-2015 rejected the claim. On 
appeal, the Commissioner (Appeals) allowed the refund claims vide order dated 30-09-2016. 
The refund claims were sanctioned to M/s. Export & Sons within three months of receipt of 
order of the Commissioner (Appeals). However, on account of delay in payment of refund, M/s 
Export & Sons filed a claim for interest under section 11BB of the Act on the contention that 
interest liability commences from the date of expiry of 3 months from the date of receipt of 
application for refund.  
The Assistant Commissioner, relying upon the Explanation to section 11BB of the Central 
Excise Act, rejected the claim for interest filed by M/s. Export & Sons. The Assistant 
Commissioner was of the view that interest liability will arise only from the date of expiry of 3 
months from the date on which the order of refund is made and not from the date of receipt of 
application of refund. 
Examine, with the help of decided case, whether the rejection of interest for delayed sanction 
of rebate claims is justified.   

Answer 
No, the rejection of interest by the Assistant Commissioner for delayed sanction of rebate 
claims is not justified. In case of Ranbaxy Laboratories Ltd. v. UOI 2011 (273) E.L.T. 3 (SC), 
the Apex Court held that section 11BB of the Act comes into play only after an order for refund 
has been made under section 11B of the Act. Section 11BB of the Act lays down that in case 
any duty paid is found refundable and if the duty is not refunded within a period of three 
months from the date of receipt of the application for refund, then the applicant shall be paid 
interest on expiry of a period of three months from the date of receipt of the application.  
The Explanation appearing below proviso to section 11BB does not have any bearing or 
connection with the date from which interest under section 11BB becomes payable and does 
not postpone the said date.  Manifestly, interest under section 11BB of the Act becomes 
payable, if on an expiry of a period of three months from the date of receipt of the application 
for refund, the amount claimed is still not refunded.  Hence, in the given case since the refund 
claim has been sanctioned to M/s Export & Sons after three months from the date of receipt of 
the application, it is entitled to the interest for the delayed sanction of refund claims. 

 

© The Institute of Chartered Accountants of India



9.5  Central Excise 

Question 8 
Happy Ltd., cleared certain goods to P. Ltd., paying higher rate of excise duty in the month of 
March, although the rate of duty on the said goods had been reduced in the Budget of the 
same financial year. However, P Ltd., refused to pay the higher duty which Happy Ltd., had 
paid by mistake. P Ltd., raised a debit note in the month of June of the same year.  In the 
month of August, Happy Ltd. applied for refund of the excess excise duty paid by it. The 
Department rejected the claim on the ground that the incidence of duty has been passed by 
Happy Ltd. to P. Ltd.  
While claiming refund, Happy Ltd. relied on the debit note raised by P Ltd. in the month of 
June to demonstrate that its customer P Ltd. had not paid the excess duty to Happy Ltd. The 
Department contended that since the debit note was issued in the month of June and not 
March, it could not be the basis for refund.  
Examine, with the help of decided case law, whether the contention of the Department is 
correct in law.  

Answer 
The facts of the given case are similar to the case of CCE v. Techno Rubber Industries Pvt. 
Ltd. 2011 (272) E.L.T. 191 (Kar.) wherein the High Court has held that the Department is 
bound to refund the excess amount of duty received by it to the person who has paid this 
excess duty.  In this case, the buyer had refused to pay excess duty claimed and had raised a 
debit note.  The High Court observed that in such a situation, the only inference which could 
be drawn was that the assessee had not received the excess duty paid by him to the 
Department.   
In the given case also, P Ltd. (buyer) has refused to pay the higher duty and has raised a debit 
note on Happy Ltd. (assessee).  Thus, it can be inferred that Happy Ltd. has paid higher duty to 
the Department and has not received it from P Ltd.  Thus, Happy Ltd. is entitled to the refund of 
such excess duty paid by him and the contention of the Department is not valid in law. 

Question 9 

The refund of an encashed bank guarantee for all or part of the disputed excise duty, pursuant 
to an order of the Court, is governed by the provisions of section 11B.  Discuss the 
correctness or otherwise of the statement, with the help of decided case law, if any. 

Answer  
Supreme Court in the case of Oswal Agro Mills Ltd. v. Assistant Collector of C. Ex., Ludhiana 
1994 (70) ELT 48 (SC) has held that refund of an encashed bank guarantee for all or part of 
the disputed excise duty pursuant to an order of the Court is not governed by the provisions of 
section 11B, since furnishing of a bank guarantee is not equivalent to payment of excise duty.  
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The Supreme Court stated that section 11B applies when an assessee claims refund of excise 
duty.  A claim for refund is a claim for repayment.  It presupposes that the amount of the 
excise duty has been paid over to the excise authorities.  It is then that the excise authorities 
would be required to repay or refund the excise duty.   
The Apex Court explained that a bank guarantee is a security for the Revenue for recovering the 
dues in the event the Revenue succeeds in the dispute concerning the duty. However, if the 
bank refuses to honour its guarantee, the revenue or the principal administrative officer of the 
Court (where the bank guarantee is in his favour) has to file a suit against the bank for the 
amount due upon the bank guarantee.  Therefore, the amount of the disputed tax or duty that is 
secured by a bank guarantee cannot be considered as having been paid to the Revenue.  Thus, 
there arises no question of its refund and hence provisions of section 11B would not be 
attracted. 

Question 10 

Explain briefly the provision made for payment of interest on refund under rule 7(5) of the 
Central Excise Rules, 2002, where the assessee is entitled to a refund consequent to 
finalization of provisional assessment. 

Answer 
Rule 7(5) of the Central Excise Rules, 2002 has been amended vide Notification No. 2/2013 
CE (NT) dated 01.03.2013 to provide that where the assessee is entitled to a refund 
consequent to an order of final assessment, interest shall be paid on such refund as provided 
under section 11BB of the Central Excise Act, 1944.     
Thus, interest @ 6% will be paid from the date immediately after the expiry of three months 
from the date of receipt of refund application till the date of refund of such duty. 
Question 11 

AK & Co. deposits the required amount of ` 1,00,000 as pre-deposit under section 35F of the 
Central Excise Act, 1944 on 30-09-20XX and files an appeal before the CESTAT. The said 
appeal is decided in favour of AK & Co. on 30-11-20XX. AK & Co. forwards a letter seeking 
refund of pre-deposit on 7-12-20XX and the same was refunded on 15-12-20XX. Explain 
whether AK & Co. is entitled to payment of interest on refund of such pre deposit and compute 
the amount of interest payable. 

Answer 
Section 35FF of the Central Excise Act, 1944 provides for payment of interest @ 6% per 
annum on the delayed refund of pre-deposit from the date of the payment of pre-deposit to the 
date of its refund.   
Therefore, AK & Co. will be entitled to payment of interest on such delayed refund of  
pre-deposit as under: 
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No. of days of delay = 76 days [01.10.20XX – 15.12.20XX] 
Thus, interest payable on refund of pre-deposit of `1,00,000 will be ` 1,249 (rounded off)  
[` 1,00,000 x 6% × 76/365]. 

Question 12 
Enlist the amounts that are credited to the Consumer Welfare Fund set up under section 12C 
of the Central Excise Act, 1944. 
Answer 
The following amounts are credited to the Consumer Welfare Fund set up under section 12C 
of the Central Excise Act, 1944:- 
(i) the amount of duty of excise as per section 11B(2) or section 11C(2) or section 11D(2) of 

the Central Excise Act, 1944; 
(ii) the amount of duty of customs as per section 27(2) or section 28A(2), or section 28B(2) 

of the Customs Act, 1962; 
(iii) any income from investment of the amount credited to the Fund and any other monies 

received by the Central Government for the purposes of this Fund; 
(iv) the surplus amount referred to in section 73A(6) of the Finance Act, 1994. 

Exercise 

1. What are the relevant dates as set out in Explanation (B) to Section 11B of Central Excise Act, 
1994? 

2. Enumerate the circumstances under which refund of duty would be granted to the assessee. 

3. Explain the concept of unjust enrichment under Central excise Law. 

4. Briefly discuss the following: 

(a) Interest on delayed refund 

(b) Time-limit for making the application for refund of duty 

5. Discuss the provisions relating to interest on delayed refund under section 11BB. 

6. State briefly the circumstances under which a refund claim is not to be credited to the Consumer 
Welfare Fund, as enumerated in the proviso to section 11B(2) of the Central Excise Act, 1944. 
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Question 1 
M/s Raj Fibres had filed an appeal to the High Court on August 11, 20XX under section 35G of 
the Central Excise Act, 1944 aggrieved by an order passed by the Appellate Tribunal.  The 
order appealed against was received by the assessee on January 1, 20XX.  The High Court 
dismissed the appeal petition on the ground that the same had been filed beyond the period 
prescribed for filing an appeal under section 35G i.e. 180 days.  
Examine whether the High Court was empowered to condone the delay in the said case. 

Answer 
As per section 35G(2A) of the Central Excise Act, 1944, High Court can condone delay in filing 
appeal after the expiry of 180 days if sufficient cause is shown to the High Court for not filing 
the same within the said period.  

Question 2  
Write a brief note on power of rectification of mistakes given to the Appellate Tribunal under 
section 35C(2) of Central Excise Act, 1944.  Is the Tribunal empowered to review the orders 
passed by it?  

Answer 
As per section 35C(2) of the Central Excise Act, 1944, the Appellate Tribunal may, at any time 
within six months from the date of order, with a view to rectify any mistake apparent from the 
record, amend any order passed by it. 
The Tribunal shall make such amendments if the mistake is brought to its notice by the 
Principal Commissioner of Central Excise or Commissioner of Central Excise or the other party 
to the appeal.     
However, an amendment which has the effect of increasing the liability of the other party will 
not be made without giving a notice to him and allowing him a reasonable opportunity of being 
heard. 
The Appellate Tribunal cannot review the orders passed by it.  It can only rectify any mistake 
apparent from the record [CCE v. Steel Co. Gujarat Ltd. 2004 (163) ELT 403 (SC)].   
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Question 3 
Can the Department file an appeal in respect of the same assessee if in respect of some 
years, no appeal was filed in matters involving identical dispute?  Discuss with reference to 
the provisions of the Central Excise Act, 1944. 

Answer 
The Supreme Court in the case of CIT v. J.K. Charitable Trust 2008 (232) ELT 769 (SC 3 
members bench) has held that if in respect of some years, in respect of same assessee, no 
appeal was filed involving an identical dispute, Revenue can be precluded from filing an 
appeal if the fact situation in subsequent years remains the same.  
However, the Supreme Court in the case of C.K Gangadharan v. CIT, Cochin, 2008 (228) ELT 
497 has held that merely because Revenue has not preferred an appeal in some cases, it 
would not prevent the Revenue to prefer an appeal in another case if it is in the public interest 
or there is just cause for doing so or for a pronouncement by the higher Court when divergent 
views are expressed by the different High Courts.   
Further, it may be noted that section 35R(2) of Central Excise Act, 1944, inter alia, provides that 
where in pursuance of any instruction issued by CBEC with regard to fixing monetary limits for filing 
appeal etc., Central Excise Officer has not filed any appeal against any decision passed under the 
provisions of the Act, then it shall not preclude such officer from filing appeal in any other case 
involving the same or similar issues or questions of law. 

Question 4 
Discuss with the help of decided case law, if any, whether re-appreciation of evidence by 
CESTAT be considered to be rectification of mistake apparent on record under section 35C(2) 
of the Central Excise Act, 1944.  

Answer 
No, re-appreciation of evidence by CESTAT cannot be considered to be rectification of 
mistake apparent on record under section 35C(2) of the Central Excise Act, 1944.   
Supreme Court, in case of CCE v. RDC Concrete (India) Pvt. Ltd. 2011 (270) E.L.T. 625 (S.C.) 
observed that arguments not accepted earlier during disposal of appeal cannot be accepted 
while hearing rectification of mistake application.  
The Apex Court elucidated that re-appreciation of evidence on a debatable point cannot be 
said to be rectification of mistake apparent on record.  It is a well settled law that a mistake 
apparent on record must be an obvious and patent mistake and the mistake should not be 
such which can be established by a long drawn process of reasoning. 
The Apex Court held that CESTAT had reconsidered its legal view as it concluded differently 
by accepting the arguments which it had rejected earlier.  Hence, the Court opined that 
CESTAT exceeded its powers under section 35C(2) of the Act.  In pursuance of a rectification 
application, it cannot re-appreciate the evidence and reconsider its legal view taken earlier. 
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Question 5 
To whom should the matter be referred to when the Committee of Chief Commissioners of 
Central Excise differs in its opinion as to the legality of the decision of the Principal 
Commissioner or Commissioner of Central Excise?  How is the matter settled under section 
35E(1) of the Central Excise Act, 1944?  

Answer 
The proviso to section 35E(1) of Central Excise Act 1944 covers the case where the 
Committee of Chief Commissioners of Central Excise differs in its opinion as to the legality or 
propriety of the decision or order of the Principal Commissioner of Central Excise or 
Commissioner of Central Excise.   
In such a case, the Committee states the point or points on which it differs and make a 
reference to the Board which after considering the facts of the order, if is of the opinion that 
the decision or order passed by the Principal Commissioner of Central Excise or 
Commissioner of Central Excise is not legal or proper may direct such Principal 
Commissioner/Commissioner or any other Principal Commissioner/Commissioner to apply to 
Appellate Tribunal for determination of such points arising out of decision or order. 

Question 6 
In what circumstances can the additional evidence be produced by an appellant before the 
Commissioner (Appeals) of Central Excise? 

Answer 
Rule 5 of the Central Excise (Appeals) Rules, 2001 provides that the appellant shall not be 
entitled to produce before the Commissioner (Appeals) any evidence, whether oral or 
documentary, in addition to evidence produced by him during the course of the proceedings 
before the adjudicating authority.  
However, additional evidence can be produced in the following circumstances –  
(1) where the adjudicating authority has refused to admit evidence which ought to have been 

admitted, or 
(2) where the appellant was prevented by sufficient cause from producing the evidence 

which he was called upon to produce by adjudicating authority, or 
(3) where the appellant was prevented by sufficient cause from producing, before the 

adjudicating authority any evidence which is relevant to any ground of appeal, or 
(4) where the adjudicating authority has made the order appealed against without giving 

sufficient opportunity to the appellant to adduce evidence relevant to any ground of 
appeal. 
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The Commissioner (Appeals) has to record the reasons for admitting the additional evidence 
in writing.  Further, the adjudicating authority or an officer authorized by the said authority has 
to be allowed a reasonable opportunity: 
(1) to examine the evidence or document or to cross examine any witness produced by the 

appellant; or 
(2) to produce any evidence or any witness in rebuttal of the additional evidence. 
The power of the Commissioner (Appeals) to direct the production of any document, or the 
examination of any witness, to enable him to dispose of the appeal is independent of the 
above provisions relating to additional evidence and his powers are not affected by the said 
provisions. 

Question 7 
Which orders could be appealed to the Appellate Tribunal under section 35B of Central Excise 
Act, 1944?  Are there any exceptions to the said provision? If yes, mention those exceptions. 

Answer 
According to section 35B of Central Excise Act, 1944 any person aggrieved by any of the 
following orders may appeal to the Appellate Tribunal against such order- 
(a) A decision or order passed by the Principal Commissioner of Central Excise or 

Commissioner of Central Excise as an adjudicating authority; 
(b) An order passed by the Commissioner (Appeals) under section 35A of Central Excise 

Act, 1944. 
Exceptions to above provision:  If the order passed by the Commissioner (Appeals) under 
section 35A of Central Excise Act, 1944 relates to any of the following matters, then appeal 
cannot be filed with the Appellate Tribunal: 
(a) A case of loss of goods, where the loss occurs in transit from a factory to a warehouse or 

to another factory, or from one warehouse to another, or during the course of processing 
of the goods in a warehouse or in storage, whether in a factory or in a warehouse; 

(b) A rebate of duty of excise on goods exported to any country or territory outside India or 
on excisable materials used in the manufacture of goods which are exported to any 
country or territory outside India; 

(c) Goods exported outside India (except to Nepal and Bhutan) without payment of duty. 
In the above cases, revision application is filed with the Central Government.  
Further, the Appellate Tribunal may, in its discretion, refuse to admit an appeal in respect of 
an order passed by the Commissioner (Appeals) under section 35A where: 
(i) in any disputed case (other than a case relating to the determination of rate of duty or 

valuation of goods) the difference in duty involved or duty involved; or 
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(ii) the amount of fine or penalty determined by such order, 
does not exceed ` 2,00,000/- 

Question 8 
What are the orders that are appealable to Supreme Court under the Central Excise Act 1944? 

Answer 
As per section 35L(1) of the Central Excise Act, 1944, an appeal shall lie to the Supreme 
Court from 
(a) any judgment of the High Court delivered in an appeal made under section 35G if the 

High Court certifies the case to be fit for appeal to the Supreme Court.  The High Court 
can certify any case on its own motion or on an oral application made by or on behalf of 
the aggrieved party, immediately after passing of the judgement. 

(b) any order of the Appellate Tribunal passed having relation to the determination of rate of 
duty or value of goods, among other things.   

Sub-section (2) of section 35L provides that the determination of any question having a 
relation to the rate of duty shall include the determination of taxability or excisability of goods 
for the purpose of assessment.  Therefore, appeal against orders of Tribunal in such matters 
would lie before the Supreme Court.   
Further, by Special Leave Petition (SLP) under Article 136 of Constitution of India i.e. 
permission of Supreme Court, even in cases where High Court does not certify it to be a fit 
case for appeal to Supreme Court, an appeal can be filed before Supreme Court. 

Question 9 
Examine the validity of the statement “Commissioner of Central Excise (Appeals) can enhance 
the amount of duty demanded or fine in lieu of confiscation or penalty while deciding appeal 
filed by an assessee”. 

Answer 
The statement is valid.  Section 35A provides that Commissioner (Appeals) can enhance 
penalty or fine in lieu of confiscation or duty demanded after making further enquiry as may be 
necessary and after giving an opportunity of being heard to the appellant.  Further, 
enhancement of duty demand shall be subject to time limit under section 11A of the Central 
Excise Act, 1944. 

Question 10 
An order has been issued to M/s. Shankar & Sons in which the Joint Commissioner of Central 
Excise has confirmed a duty demand of ` 12,50,000 and imposed a penalty of equal amount 
under section 11AC of the Central Excise Act, 1944 plus a penalty of ` 1,50,000 under rule 26 
of Central Excise Rules, 2002.   
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M/s Shankar & Sons intends to file an appeal with the Commissioner (Appeals) against the 
said adjudication order.  Compute the quantum of pre-deposit required to be made by M/s. 
Shankar & Sons for filing the appeal with the Commissioner (Appeals). 
In the above case, what would be the quantum of pre-deposit, if the adjudication order 
imposed only the penalties under section 11AC of the Central Excise Act, 1944 and rule 26 of 
Central Excise Rules, 2002 (no duty is demanded)?  

Answer 

Section 35F of Central Excise Act, 1944 provides, inter alia, that an appeal cannot be filed 
with the Commissioner (Appeals) unless the appellant has deposited 7.5% of the duty, in case 
where duty or duty and penalty are in dispute, or penalty, where such penalty is in dispute, in 
pursuance of a decision or an order passed by an officer of Central Excise lower in rank than 
the Commissioner of Central Excise.  The amount of such pre-deposit, however, will not 
exceed ` 10 crores.   

Therefore, in the given case, though both duty and penalty are in dispute, quantum of pre-
deposit will be 7.5% of only the disputed duty amount i.e., 7.5% of ` 12,50,000 which is  
` 93,750. 

 If the adjudication order imposed only the penalties under section 11AC of the Central Excise 
Act, 1944 and rule 26 of Central Excise Rules, 2002 (no duty is demanded), then as per 
section 35F of Central Excise Act, 1944, 7.5% of the penalty has to be paid as pre-deposit 
where such penalty only is in dispute for filing an appeal with the Commissioner (Appeals).  
Further, Circular No. 984/08/2014 CX dated 16.09.2014 issued by CBEC has clarified that 
where penalty alone is in dispute and penalties have been imposed under different provisions 
of the Act, pre-deposit would be calculated based on the aggregate of all penalties imposed in 
the order sought to be appealed against.  

 Thus, in the given case, quantum of pre-deposit will be 7.5% of ` 14,00,000 [` 12,50,000 
under section 11AC plus ` 1,50,000 under rule 26] which is ` 1,05,000.   

Question 11 

M/s. Vinay Industries is engaged in manufacture of a product 'B' which is obtained by certain 
process. The adjudicating authority concluded that the process amounts to manufacture and 
levied excise duty on it. Aggrieved by the order, the assessee carried an appeal before the 
Commissioner (Appeals), who accepted the assessee’s stand and held that the above process 
did not amount to manufacture. Department did not appeal against it and the above order of 
the Appellate Authority attained finality.  
For subsequent period, the assessee took the same stand but the Department issued demand 
notice to the assessee to pay the duty, but for a time period different from the period covered 
in the said appeal. 
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Discuss with the help of a decided case law, whether the Revenue could contend this issue 
further on the same grounds when the appellate order for earlier period was not challenged by the 
Department? 

Answer 

The facts of the given case are similar to the case of Commissioner of C. Ex., Mumbai-III v. 
Tikitar Industries 2012 (277) E.L.T. 149 (S.C.). The Supreme Court, in this case, held that 
since the Revenue had not questioned the correctness or otherwise of the findings on the 
conclusion reached by the first Appellate Authority, it might not be open for the Revenue to 
contend this issue further by issuing show cause notice on the same issue for further periods. 

Therefore, in view of the above-mentioned ruling of the Supreme Court, when Revenue has 
accepted the appellate order on an issue for one period, it cannot contend the same issue for 
another period. 

Exercise 

1. Who can sign the grounds of appeal and the form of verification as contained in Form E.A.-1? 
2. Briefly explain the provisions relating to revision application. 
3. What are the matters on which appeal does not lie with CESTAT?  Where does redressal lie in 

such cases? 
4. What are the orders that are appealable to the Supreme Court? 
5. Write a note on production of additional evidence before Commissioner (Appeals). 
6. When can the power of revision under section 35EE be exercised, by the Central Government? 
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Remission of Duty and Destruction of 

Goods 

Question 1  
Briefly state the powers of various Central Excise Officers to grant ‘remission of duty’. 

Answer  
The powers of various Central Excise Officers to grant ‘remission of duty’ are given in the 
following table: 

Rank of Central Excise Officer Monetary limit on power to remit duty 
Commissioner  Without limit but normally any amount exceeding  

` 5,00,000 
Additional/Joint Commissioner Between ` 1,00,000 and ` 5,00,000 
Deputy/Assistant Commissioner Between  ` 10,000 and ` 1,00,000 
Superintendent  Below ` 10,000/- 
Inspector  None 

Question 2  
What are the situations in which duty can be remitted under rule 21 of Central Excise Rules, 2002 ? 

Answer 
As per rule 21 of the Central Excise Rules, 2002, the Commissioner may remit the duty 
payable on goods if it is shown to his satisfaction that:- 
(1) goods have been lost or destroyed by natural causes or, 
(2) goods have been lost or destroyed by unavoidable accident or 
(3) the goods have become unfit for consumption or for marketing   
at any time before removal. 
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Question 3 
Can remission of duty be granted on duty paid goods which are destroyed by fire in transit 
after being cleared from the factory? Explain. 

Answer 
Remission of duty is granted when the goods are lost or destroyed by natural causes or by 
unavoidable accident or are claimed by the manufacturer as unfit for consumption, at any time 
before removal.   
Hence, in this case remission of duty cannot be granted under rule 21 of the Central Excise 
Rules, 2002 as goods have already been cleared from the factory after payment of duty.   

Question 4  
Discuss whether remission of duty shall be granted or not, in the following cases, under the 
Central Excise Rules, 2002: 
(i) Excisable goods manufactured in the factory are claimed by the manufacturer as unfit for 

consumption or for marketing before removal. 
(ii) Duty paid goods were damaged due to breakage in handling. 
(iii) Finished goods entered in Daily Stock Account (DSA) were stolen from the factory. 
(iv) Finished goods are destroyed in fire during spontaneous combustion in the factory. 

Answer 

Rule 21 of the Central Excise Rules, 2002 inter alia provides that where it is shown to the 
satisfaction of the Commissioner that goods have been lost or destroyed by natural causes or by 
unavoidable accident or are claimed by the manufacturer as unfit for consumption or for marketing, 
at any time before removal, the Commissioner may remit the duty payable on such goods, subject 
to such conditions as may be imposed by him by order in writing. With reference to the said rule, 
the cases under consideration are discussed as follows:- 
(i) Remission of duty shall be granted as the goods have been claimed as unfit for 

consumption or for marketing by the manufacturer.  
(ii) Remission cannot be granted on duty paid goods as there is no provision for granting 

remission of duty after removal of the goods. 
(iii) Remission of duty in case of theft is not allowed as the goods are available for 

consumption somewhere else [Chapter 18 Part I Para 2.7 of CBEC’s Excise Manual of 
Supplementary Instructions, 2005]. 

(iv) Remission of duty would be allowed if goods are destroyed due to spontaneous combustion 
which is a natural cause as has been held in CCE v. Balrampur Chini Mills (2008) 223 ELT 34 
(All.). It was held in this case that destruction by spontaneous combustion is a natural cause 
and question of negligence or unavoidable accident does not arise. 
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Exercise 

1. Describe the procedure for destruction of goods and remission of duty. 
2. X, an exporter, clears goods for export under bond without payment of duty. Goods are 

destroyed in road accident before export. Can duty be remitted in this case? 
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Warehousing 

Question 1  
Discuss the provisions governing packing, re-packing, labelling or re-labelling within the 
warehouse in respect of export warehousing. 

Answer 
The operations of packing, re-packing, labelling or re-labelling within the warehouse in respect 
of excisable goods received and stored in the warehouse are governed by the procedure 
specified under Rule 20 of Central Excise Rules, 2002.  Suitable entries must be made in the 
Export-Warehouse Register.  In case of non-reconciliation of quantity, after adjusting any 
wastage or refuse, the differential quantity shall be treated as unaccounted and action for 
recovery of duty will be initiated. 
The exporter may procure packing or labelling material and bring the same into the warehouse 
under the warehousing procedure itself.  No duty paid goods will be permitted to be brought 
into the warehouse.  However, an exporter desirous of bringing duty paid packing material 
required for packaging of other material in the warehouse, may submit a written request to the 
jurisdictional Assistant/Deputy Commissioner of the Division, who may grant the permission 
for a period of one year at a time.  The exporter will maintain proper account of such goods 
and shall not claim any export benefit like rebate of duty paid on the said material. 
Where the process of packing, repacking, labelling or relabelling amounts to manufacture in 
terms of the provisions of the Central Excise Tariff Act, 1985, the goods permitted for 
clearance for home consumption shall be assessed accordingly.  

Question 2  
With reference to export warehousing, explain the central excise procedures to be followed for 
waiver of physical warehousing in case of exigency. 

Answer 
The officer-in-charge of the warehouse may permit waiver from physical warehousing (i.e. 
permitting export without physically storing the goods in the warehouse) where the exporter so 
requests in writing. However, aforementioned permission will be given only if the formalities 
relating to record-keeping are completed in usual manner with suitable record in the 
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Warehouse Register: ‘Warehousing waived’. It is to be kept in mind that aforesaid permission 
is given in the following exceptional cases: 
(i) where delay occurred due to delayed supply from the factory; or 
(ii) Longer transit period; or  
(iii) Requirement of immediate export; or 
(iv) Any other genuine reasons 
Besides, it is also essential that the entire consignment is entered for export in the original 
packing. Such cases of permission granted are required to be reported to the Superintendent-
in-charge of the warehouse at the earliest. 

Question 3 
Write a brief note on the warehousing procedure for goods removed from the factory under the 
Central Excise Act, 1944 and the rules made thereunder.  

Answer  
The procedure for warehousing of goods removed from a factory is detailed below: 
(i) The consignor shall prepare an application for removal of goods from a factory to a 

warehouse in quadruplicate and also prepare an invoice for goods to be warehoused. 
(ii) He has to send original, duplicate and triplicate application and duplicate invoice along 

with goods to the warehouse of destination.  The quadruplicate copy of application has to 
be sent to the Superintendent of Central Excise in-charge of his factory within 24 hours. 

(iii) Within 24 hours of receipt of the goods the consignee shall verify the goods with all the 
copies of application. 

(iv) The consignee has to send: 
(a) Original copy to Superintendent-in-charge of his warehouse. 
(b) Duplicate copy of consignor and retain the triplicate for record. 

(v) The Superintendent-in-charge of the warehouse shall countersign the application 
received by him and send the same to Superintendent-in-charge of the consignor. 

(vi) The consignor shall retain the duplicate application duly endorsed by the consignee for 
his record. 

Question 4 
Mr. Subodh Mishra manufactures electronic items for selling them within India as well as 
exports to Germany.  He has stored his goods in the warehouse for the purpose of export. 
However, on account of certain unforeseen circumstances, goods cannot be exported to 
Germany.  Now, he wishes to divert said goods kept in the warehouse for home consumption.   
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Can he do so? If yes, briefly explain the procedure under Central Excise Act, 1944 to be 
adopted by Mr. Subodh Mishra for diverting the goods kept in the warehouse for being 
exported to Germany, for home consumption.  

Answer 
Yes, Mr. Subodh Mishra can divert the goods kept in the warehouse for being exported, for 
home consumption.  The following procedure as specified in Chapter 10, para 6 of CBEC’s 
Excise Manual of Supplementary Instructions, 2005 is to be followed in this regard:- 
(i) With the permission of the Deputy or Assistant Commissioner of Central Excise, the 

goods can be cleared for home consumption on invoice after payment of duty, interest 
and any other charges.  Necessary entries are to be made in the export warehouse 
register maintained by the exporter in the warehouse. 

(ii) Credit will be permitted in the Running Bond Account equivalent to the duty involved in 
the goods so diverted.  If entire quantity is not diverted, calculation shall be done on pro-
rata basis. 

(iii) Goods can be diverted for home-consumption even after the clearance from the 
warehouse on ARE.1.  For cancellation of documents, provisions of Notification No. 
46/2001-CE (NT) dated 26.6.2001 shall be followed.  The intimation shall be given to 
Deputy/Assistant Commissioner having jurisdiction over the warehouse.  Credit in 
Running Bond Account will be permitted in the same manner as mentioned above.  

(iv) The exporter has to pay interest @ 15% p.a on the amount of duty payable on such 
goods from the day of clearance from the factory of production or any other premises 
approved till the date of payment of duty and clearance. 

Question 5 
Write a brief note on statutory provisions in respect of warehousing. 

Answer 
Warehousing allows removal of specified goods from factory to warehouse or from one 
warehouse to another warehouse without payment of duty.  Rule 20 of the Central Excise 
Rules 2002, contains provisions relating to warehousing.   
Under rule 20(1), the Central Government is authorised to extend the warehousing provisions 
by issue of notifications for the goods specified therein.  The facility under sub-rule (1) is 
available subject to such conditions, limitations, safeguards and procedure as may be 
specified by CBEC [Sub-rule (2)].  
The consignee is responsible for payment of duty on goods removed from factory to 
warehouse or one warehouse to another [Sub-rule (3)].  If the goods dispatched for 
warehousing or re-warehousing are not received in the warehouse, the liability to pay duty will 
be on the consignor [Sub-rule (4)].   
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Question 6 
With reference to Central Excise Law, list the goods in respect of which warehousing 
provisions are applicable. 

Answer 
(a) (i) benzene, toluene and xylene, propylene and tertiaryamyl methylene ether (ii) Goods 

transferred to customs bonded warehouse as stores to a foreign going vessel or 
aircraft [The goods are cigarettes, aerated waters, prepared and preserved foods, 
aluminium foil covers, stainless steel cutlery, butter and cheese] – Vide Notification 
No.17/2004 CE(NT) dated 04.09.2004. 

(b) Goods removed by exporters who are Status Holder under Foreign Trade Policy, foreign 
departmental stores of repute and the automobiles manufacturers who have signed MOU 
with DGFT for subsequent exports under rule 18 (to Nepal) or 19 (to all countries) of the 
Central Excise Rules, 2002 – Vide Notification No.46/2001 CE(NT) dated 26.06.2001 as 
amended.   

(c) Excisable goods removed without payment of duty for storage in godown/retail outlet of a 
Duty Free Shop in the Departure Hall/Arrival Hall of International Airport, 
appointed/licensed as ‘warehouse’ under sections 57 or 58 of the Customs Act, 1962 and 
for sale therefrom, against foreign exchange to passengers going out of India or to the 
passengers or members of crew arriving from abroad – Vide Notification No. 7/2013 CE 
(NT) dated 23.05.2013.  

Question 7 
Which exporters are eligible for the facility of export warehousing under the central excise law? 

Answer 
Following exporters are eligible for facility of export warehousing under the central excise law: 
1. Exporters who are Status Holder under Foreign Trade Policy. 
2. Foreign departmental stores of repute 
3. Automobiles manufacturers who have signed Memorandum of Understanding with 

Directorate General of Foreign Trade in the Ministry of Commerce and Industry [Circular 
No. 581/18/2001 CX dated 29.06.2001 as amended]. 

Exercise 

1. What will happen if the consignor fails to receive the warehousing certificate within 90 days? 

2. What are the responsibilities of the registered person and his rights to deal with the warehoused 
goods? 
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Exemption Based on Value of  

Clearances (SSI) 

Question 1 
Answer the following questions with reference to Notification No. 8/2003-CE dated 01.03.2003 
relating to small scale units: 
(i) What is the eligible turnover for claiming exemption under the said notification? 
(ii) How will the turnover be computed when the manufacturer has more than one factory? 
(iii) What does ‘value’ mean for the purposes of the said notification? 
(iv) Comment on the availability of CENVAT credit on capital goods under the said 

notification. 
(v) What is the treatment in respect of ‘clearances of excisable goods without payment of 

duty’ as specified in the said notification? 

Answer 
(i) The eligible turnover for claiming exemption under the said notification is `400 lakh.  The 

units whose value of clearances computed in accordance with Notification No.8/2003 is 
less than or equal to `400 lakh (`4 crore) in the previous financial year are eligible for 
the benefit of exemption in the current financial year. 

(ii) When a manufacturer clears the goods from one or more factories, the turnover of all the 
factories have to be aggregated for the purpose of claiming exemption under the said 
notification.  

(iii) The value for the purposes of the said notification would mean the value fixed under 
section 4 or section 4A or the tariff value fixed under section 3(2). 

(iv) The units availing the benefit of said notification cannot avail CENVAT credit on inputs.  
However, they can avail CENVAT credit on capital goods but the same can be utilized for 
payment of duty on final products only after the turnover reaches ` 150 lakh. 

(v) Paragraph 3A of the said notification lays down that for computing the value of 
clearances of all excisable goods for home consumption (` 400 lakh), the following 
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‘clearances of excisable goods without payment of duty’ shall not be taken into account, 
namely- 
(a) to a unit in the Free Trade Zone 
(b) to a unit in the Special Economic Zone 
(c) to a 100% Export Oriented Undertaking 
(d) to a unit in the Electronic Hardware or Software Park 
(e) supplies to United Nations or an international organization for their official use or 

supplied to projects funded by them on which exemption of duty is available in terms 
of Notification No.108/95-CE dated August 28, 1995. 

Question 2 
Explain any five instances when small scale exemption will be available to the excisable goods 
bearing the brand name of another person. 

Answer 
SSI Notification No. 8/2003 dated 01.03.2003 denies the benefit of the exemption on 
clearances bearing a brand name of another person. This means that such clearances would 
attract normal rate of duty. However, in the following exceptional situations small scale 
exemption will be available on the excisable goods bearing the brand name of another person: 
(A) Manufacturers of components/parts of any machinery/equipment/appliances for 
use as original equipment in the factory: Where the manufacturer manufactures 
components/parts of any machinery, equipment or appliance for use as original equipment in 
the factory even if such components have a trade name or brand name, the exemption would 
be available subject to provisions of Central Excise (Removal of Goods at Concessional Rate 
of Duty for Manufacture of Excisable Goods) Rules, 2001.  
(B) Goods bearing the brand name of KVIC/NSIC/SSIDC etc. 
When the goods bear the brand name of Khadi and Village Industries Commission (KVIC) or a 
State Khadi and Village Industry Board or National Small Industries Corporation (NSIC) or a 
State Small Industries Development Corporation (SSIDC) or a State Small Industrial 
Corporation, such goods are entitled to SSI exemption.  
(C) Account books, registers, writing pads and file folders: Account books, registers, 
writing pads and file folders falling under heading 4820 or 4821 of the First Schedule of the 
Central Excise Tariff are entitled to small scale exemption even if they bear a brand name or 
trade name whether registered or not, of another person. 
(D) Packing materials: SSI exemption is available in case the specified goods are in the 
nature of packing materials and are meant for use as packing material by or on behalf of the 
person whose brand name they bear even if they bear the brand name of others. 
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(E) Goods manufactured in rural area: Goods bearing the brand name of another person, 
when manufactured in a rural area, are eligible for SSI exemption. 

Question 3  
An SSI manufacturer may like to pay full duty even when he is eligible for SSI exemption. 
(a) Can he do so? 
(b) Why he would like to pay full duty? 
(c) What is the duty payable? 

Answer  
(a) Yes, the concerned manufacturer can do so. In such a situation, he can avail CENVAT 

credit on inputs.  
(b) He would like to pay full duty if his customer wants to avail CENVAT credit and if duty 

paid on his inputs is quite substantial. As a result, the effective cost of the buyer will be 
reduced. 

(c) Duty payable will be normal duty less concession, if any available under any other 
exemption notification. 

Question 4  
A small scale toy manufacturer had achieved sales of ` 89 lakh during the preceding year. 
Turnover achieved during current year was ` 1.52 crores. Normal duty payable on the product 
is 12.5%. Find the total excise duty paid by the manufacturer during current year in each of the 
following cases:- 
(A) If the unit has availed CENVAT credit. 
(B)  If the unit has not availed CENVAT credit. 
Note: The manufacturer is ready to avail the benefit of any exemption notification as is 
available under the Central Excise law. 

Answer 
(A) If the unit has availed CENVAT credit: In this case, the unit is not eligible for SSI 

exemption under Notification No. 8/2003-CE dated 01.03.2003 and thus, is required to 
pay duty at normal rates on the entire turnover i.e. 12.5% on ` 1.52 crores which works 
out to be ` 19,00,000/-. 

(B)  If the unit has not availed CENVAT credit: In this case, the unit is eligible for SSI 
exemption under Notification No. 8/2003-CE dated 01.03.2003 and assuming that the 
manufacturer has availed the benefit of SSI exemption, duty payable will be computed as 
under: 
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(i) On ` 150 lakhs = NIL 
(ii) On subsequent sales = Normal duty @ 12.5% i.e. 12.5% of ` 2,00,000 which works 

out to be ` 25,000/- 

Question 5 
(i) Is simultaneous availment of CENVAT credit under CENVAT Credit Rules, 2004 and SSI 

exemption under Notification No. 8/2003-CE dated 01.03.2003 permissible? Explain. 
(ii) In order to be exempt from obtaining registration, a SSI unit has to give a declaration in 

the prescribed form when its turnover exceeds ` 140 lakh per annum.  Is it true? 

Answer 
(i) No, simultaneous availment of CENVAT credit and SSI exemption is not allowed.  In 

other words, a manufacturer cannot avail CENVAT credit in respect of some products 
manufactured by it and exemption for others at the same time.  He can take only one 
benefit at a time in respect of all products manufactured, i.e. either CENVAT credit or SSI 
exemption. 
This view has been upheld in CCE v. Ramesh Foods Products (2004) 174 ELT 310 (SC), 
where it has been held that simultaneous availment of CENVAT credit on some products 
and exemption on some other products is not permissible. 
However, this restriction does not apply to inputs used in manufacture of specified goods 
bearing brand name or trade name of another person, which are ineligible for grant of 
SSI exemption in terms of proviso to para 2(iii) of Notification No. 8/2003-CE dated 
01.03.2003. 
Thus, if an SSI unit is manufacturing branded (with other’s brand) as well as 
unbranded/self branded goods, it can avail exemption in respect of unbranded/self 
branded goods.  In respect of branded goods, he can avail CENVAT credit and pay duty 
on the final products. 

(ii) No. As per Notification No. 36/2001-CE (NT) dated 26.06.2001, an SSI unit whose 
turnover exceeds ` 90 lakhs per annum has to give a declaration in the prescribed form, 
for availing exemption from obtaining registration. 

Question 6  
M/s. RKR manufactures footwear bearing the unregistered brand name "Lotus" which is 
registered by M/s. Lotus Industries Ltd. for manufacture of detergent powder. When the 
Department disallowed the benefit of small scale exemption to M/s. RKR, under Notification 
No. 8/2003-C.E. on the ground that their goods are bearing brand name of another person, it 
contended that M/s. Lotus Industries Ltd. owns brand name Lotus only for detergent power 
and not for footwear. Examine, with the help of a decided case law, if any, whether, in the 
instant case, SSI exemption is available to M/s. RKR. 
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Answer 
No, SSI exemption is not available to M/s. RKR.  The facts of the given case are similar to the 
case of CCE v. Rukmani Pakkwell Traders 2004 (165) E.L.T. 481 (S.C.).  In the instant case, 
Supreme Court, on the basis of the following observations, reversed the Tribunal’s decision 
that SSI exemption is available to the assessee and held that the assessee is not so entitled 
to SSI exemption:- 
(i) Firstly, the Tribunal’s reliance upon Circular No. 88/88-CX.6 dated 30-12-1988 was 

erroneous.  The circular clarified that if there were more than one registered owner in 
respect of the same trade mark, then merely because the other person had the same 
registered mark in some other goods, would not preclude the owner of the trade mark 
from getting the benefits of the SSI exemption.  
Thus, said circular had no application to the facts of this case as the assessee was not 
the owner of the trade mark. 

(ii) Secondly, the exemption notifications have to be strictly construed.  The SSI exemption 
notification clearly provides that the exemption will not apply if the specified goods bear a 
brand or trade name of another person, but the notification nowhere stipulates that the 
specified goods must be same or similar to the goods for which the brand name or trade 
name is registered. Consequently, the benefit of exemption would be lost even if the 
brand name or trade name is used in respect of different goods.   

In other words, even if brand name of another person is used in respect of goods of other 
class or kind (different from the nature of the goods of the owner of brand name), benefit of 
SSI exemption shall not be available. 
In view of the afore mentioned provisions, M/s RKR will not be entitled to the SSI exemption 
as their goods bear the brand name “LOTUS” owned by M/s. Lotus Industries Ltd.  The fact 
that M/s. RKR uses the brand name on footwear while the same is being used by M/s. Lotus 
Industries Ltd. on detergent powder, is of no relevance.   
Note: Circular No. 88/88-CX.6 dated 30-12-1988 clarifies that in case a manufacturer uses the 
brand name of another person in respect of a different product, the benefit of SSI exemption 
would be available to him provided both the brand name owners had registered the brand 
name for their respective products.  In Rukmani Pakkwell Traders case referred above, the 
assessee was denied the benefit of the SSI exemption because the said circular was not 
applicable in this case as the assessee was not the owner of the trade mark.  However, in 
case the assessee had got the trade mark registered, the benefit of SSI exemption would have 
been available to him.  
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Question 7 
Small & Company, a manufacturer of excisable goods (shoes), provides the following details.  

 Particulars ` (Lakhs) 
(i) Total value of clearances during the preceding financial year (including 

VAT ` 50 lakhs) 
870 

(ii) Total exports (including exports to Bhutan `200 lakhs) 500 
(iii) Clearances of goods without payment of duty to a unit in Software 

Technology Park 
20 

(iv) Job work under Notification No. 84/94-CE dated 11.4.94 50 
 Job work under Notification No. 214/86-CE dated 25.3.86 50 
(v) Clearances of goods bearing brand name of Khadi and Village 

Industries Commission 
200 

Clearances at point (ii), (iii), (iv) and (v) are included in clearances at point (i). 
Determine the eligibility for exemption based on value of clearances for the current financial 
year in terms of Notification No. 8/2003-CE dated 1.3.2003.  Make suitable assumptions and 
provide brief reasons for your answers where necessary. 

Answer 
Calculation of value of clearances during preceding financial year  

Particulars ` (in lakhs) 
Total value of clearances during the preceding financial year  870 
Less : VAT included in above   50 
 820 
Less: Exports excluding exports to Bhutan `  (500-200) lakh  300 
 Clearances of goods without payment of duty to a unit in 

Software Technology Park  
20 

 Job work done under Notification No. 84/94-CE dated 11.04.94 and   
under Notification No. 214/86-CE dated 25.3.86 i.e. ` (50 + 50) lakh  

 
100 

Value of clearances during the preceding financial year  400 

Notes:- While computing value of clearances during preceding financial year (as shown 
above), 
1. export turnover has been excluded.  However, export to Bhutan cannot be excluded as 

these are treated as “clearances for home consumption”. 
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2. job work under Notification No. 214/86 - CE and Notification No. 84/94-CE is not taken 
into consideration. 

3. clearances of excisable goods without payment of duty to a unit in Software Technology 
Park are deducted. 

4. clearances of excisable goods bearing brand name of Khadi and Village Industries 
Commission are included. 

In order to claim the benefit of exemption under Notification No. 8/2003 – C.E. in a financial 
year, the total turnover of a unit should not exceed ` 400 lakh in the preceding year. Since the 
value of clearances in the previous financial year does not exceed ` 400 lakh, Small & 
Company is eligible to claim the benefit of Notification No. 8/2003 dated 1st March, 2003 in the 
current financial year. 
Question 8 

Saatvik Pvt. Ltd., which is engaged in the manufacture of drilling machines, started its 
business in July, 20XX.  The following details are provided by Saatvik Pvt. Ltd. for finished 
product manufactured by it: 

Particulars  (`) 
9,000 kg of input ‘A’ purchased @ ` 497.75 per kg (inclusive of central 
excise duty @ 12.5%) 

44,79,750 

13,500 kg of input ‘B’ purchased @ ` 995.50 per kg (inclusive of central 
excise duty @ 12.5%) 

1,34,39,250 

Capital goods purchased on 02.08.20XX (inclusive of excise duty at 
12.5%) 

45,10,000 

Finished goods sold at uniform transaction value (exclusive of excise 
duty) throughout the year 

3,00,00,000 

Calculate the total amount of excise duty payable by Saatvik Pvt. Ltd. in cash, if any, during 
the current financial year.  Rate of duty on finished goods may be taken at 12.5%.  There is 
neither any processing loss nor any closing inventory of inputs and output.   
Note:  Saatvik Ltd. avails all the exemptions, whichever are applicable in its case. 

Answer 
Computation of excise duty payable by Saatvik Pvt. Ltd.  

Particulars (`) (`) 
Finished goods sold during the year   3,00,00,000 
Less: Exemption of ` 150 lakh available under Notification 
No. 8/2003 CE dated 01.03.2003 [Note 1] 

  
1,50,00,000 
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Dutiable clearances   1,50,00,000 
Excise duty payable @ 12.5% (` 1,50,00,000 × 12.5%)    18,75,000 
Less: CENVAT credit available on inputs [Note 2]   
Proportion of inputs consumed in dutiable clearances -    
(1,50,00,000/3,00,00,000) = 0.5   
Total value of input ‘A’ and input ‘B’ inclusive of excise duty 
` 1,79,19,000 (` 44,79,750 + ` 1,34,39,250) 

  

Excise duty paid on inputs consumed in dutiable clearances 
= [(` 1,79,19,000 x 12.5/112.5) x 0.5] 

 
 

 

Less:  CENVAT credit available on capital goods  
[Note 3] [` 45,10,000 x 12.5/112.5] (rounded off) 

 
 5,01,111 

 
14,96,611 

Excise duty payable in cash  3,78,389 

Notes: 
1. Clearances of excisable goods up to the aggregate value of ` 1.5 crore are exempt from 

excise duty in any financial year if the turnover of the unit does not exceed ` 4 crores in 
previous year.  Since Saatvik Ltd. has started the manufacture of excisable goods in the 
current financial year, it will be eligible for SSI exemption as the aggregate value of 
clearances in the preceding financial year is ‘Nil’ (less than ` 4 crore) [Notification No. 
8/2003 CE dated 01.03.2003]. 

2. In respect of units availing SSI exemption, no CENVAT credit is available on inputs 
consumed in exempt clearances of ` 150 lakh [Notification No. 8/2003 CE dated 
01.03.2003].   

3. In respect of units availing SSI exemption, CENVAT credit on capital goods can be 
availed but utilized only after clearances of ` 150 lakh [Notification No. 8/2003 CE dated 
01.03.2003].  Further, as per third proviso to rule 4(2)(a) of CENVAT Credit, Rules, 2004, 
entire credit on capital goods can be taken in the same financial year by such units. 

4. Since there is neither any processing loss nor closing inventory of inputs and output, it 
implies that all goods manufactured have been sold and entire quantity of both the inputs 
has been used in manufacturing these goods. 

Question 9 
MNO Ltd. is engaged in the manufacture of both excisable and non-excisable goods [other 
than jewellery] in a factory building rented by them from October 1, 2015.  From the following 
particulars for the period October 1, 2015 to March 31, 2016, state briefly with suitable 
explanations, whether MNO Ltd. could claim the benefit of exemption in terms of  
Notification No. 8/2003-CE dated 01.03.2003 for the financial year 2016-17: 
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  ` (in lakhs) 
(i) Clearances of excisable goods bearing brand name of XYZ Ltd. 60 
(ii) Export sales of excisable goods to Bhutan 80 
(iii) Export sales to USA and Canada 120 
(iv) Clearances of goods (duty paid based on Annual capacity of 

production under section 3A of the Central Excise Act, 1944) 
70 

(v) Clearances of goods subject to valuation based on retail sale price 
under section 4A of the Central Excise Act, 1944 (the said goods 
are cleared at MRP and are eligible for 30% abatement) 

200 

(vi) Job work under Notification No. 214/86-CE dated 25-3-86 60 

During the period April 1, 2015 to September 30, 2015, the previous tenant of the factory 
building presently occupied by MNO Ltd. had cleared excisable goods of the aggregate value 
of ` 120 lakh.  

Answer  
Computation of value of clearances for home consumption in the financial year 2015-16 

S.No. Particulars ` 
(in lakh) 

(i) Clearances of excisable goods bearing brand name of XYZ Ltd. 
(Note-1) 

Nil 

(ii) Export sales of excisable goods to Bhutan (Note-1) 80 
(iii) Export sales to USA and Canada (Note-1) Nil 
(iv) Clearances of goods on which duty has been paid under section 3A of 

the Central Excise Act 
70 

(v) Clearances of goods subject to valuation under section 4A of the 
Central Excise Act (Note-2) 

140 

(vi) Job work under Notification No. 214/86-CE (Note-1) Nil 
(vii) Clearances of previous tenant of the building occupied by MNO Ltd. 

(Note- 3)  
 

120 
 Total 410 

Notes:  
1. In order to claim the benefit of exemption under Notification No. 8/2003 C.E. dated 

01.03.2003 in a financial year, the total turnover of a unit should not exceed ` 400 lakh in 
the preceding financial year.  Notification No. 8/2003 C.E. dated 01.03.2003 provides that 
for the purpose of computing the turnover of ` 400 lakh:- 
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(a) clearances bearing the brand name or trade name of another person are excluded.  
(b) export turnover is excluded.  However, exports to Bhutan are not excluded as 
these are treated as “clearance for home consumption”.   

(c) clearances under specified job work notifications are excluded and Notification No. 
214/86 CE dated 25.03.86 is one of the specified notification.   

2. In case of the goods subject to valuation under section 4A of the Central Excise Act, 
1944, value for the purpose of the SSI exemption would mean value fixed under section 
4A i.e., retail sale price less abatement.  Hence, value of such clearances would be ` 
200 lakh × 70%= ` 140 lakh. 

3. For the purpose of computing the turnover of ` 400 lakh, all the clearances made by 
different manufacturers from the same factory are to be clubbed together.  Hence, 
clearances, worth ` 120 lakh of previous tenant of the building occupied by MNO Ltd. 
have been added. 

Conclusion: Since the value of clearances for home consumption exceeds ` 400 lakh in the 
financial year 2015-16, MNO Ltd. is not eligible to claim the benefit of exemption under 
Notification No. 8/2003 – C.E. dated 01.03.2003 in the financial year 2016-17. 
Question 13 
Arigo Ltd. is a small scale industrial unit which is producing ‘Fast’, a tonic for growing children.  
Under the Annual Report for the current financial year, the SSI unit shows gross sales 
turnover* of ` 1,95,10,000, inclusive of excise duty and VAT.  The product ‘Fast’ attracts 
excise duty @ 12.5% and VAT @ 1%. Calculate the duty liability under Notification No. 8/2003 
dated 01.03.2003.   
*Gross Sales Turnover of ` 1,95,10,000 is eligible for exemption under Notification No. 
8/2003. Further, for the preceding year, the taxable clearances of SSI unit was  
` 1,60,00,000. 

Answer 
Since, the turnover of previous year was less than ` 400 lakh, Arigo Ltd. will be eligible for SSI 
exemption under Notification No. 8/2003 CE dated 01.03.2003 during the current financial 
year. 
Calculation of duty liability under Notification No. 8/2003 
Gross sales turnover is ` 1,95,10,000 which includes excise duty and VAT 
For first 150 lakh clearances, excise duty is Nil and VAT is 1%. 
Therefore, VAT on first ` 150 lakh clearances = ` 1,50,000. 
For balance sales (including excise duty and VAT)  
= ` 1,95,10,000 – (1,50,00,000 + 1,50,000) = ` 43,60,000  
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VAT = `43,60,000 x 1/101 = ` 43,168 (rounded off) 
Therefore, balance sales excluding VAT but including excise duty  
= ` 43,60,000 – `43,168 = ` 43,16,832 
Hence, excise duty = ` 43,16,832 x12.5/112.5 = ` 4,79,648  
Total duty payable = ` 4,79,648 
Question 14 
Veena Ltd. has two factories and supplies you the following information: 

 Particulars Factory ‘A’ Factory ‘B’ 
(i) Assessable value of clearances from 1st April, 20XX to 

31st December, 20XX ` 90 lac ` 60 lac 

(ii) Assessable value of clearances from 1st January to 
31st March of next year ` 60 lac ` 40 lac 

(iii) Inputs purchased during the given financial year  
(including excise duty) 

` 112.36 lac ` 55.15 lac 

(iv) Capital goods purchased on 14-09-20XX (including 
excise duty) 

- ` 11.03 lac 

(v) Effective rate of excise duty on inputs and capital 
goods purchased and output sold. 

12.5% 10.3% 

Veena Ltd. is availing SSI exemption under Notification No. 8/2003-C.E. and inputs are used 
evenly throughout the year. There is neither any processing loss nor any inventory of input 
and output. You are required to calculate the amount of excise duty payable by Veena Ltd. in 
cash, if any, for the given financial year assuming that Veena Ltd. is not a jewellery 
manufacturer. 

Answer 
Computation of central excise duty payable in cash by Veena Ltd. for given financial year 

Particulars Factory ‘A’ Factory ‘B’ Total 
(Factory A + 
Factory B) 

 ` (in lakh) ` (in lakh) ` (in lakh) 
Assessable value of clearances up to 
31st December, 20XX 

90 60 150 

Less: SSI exemption under 
Notification No. 8/2003 [Note 1 & 2] 

   
150 

Dutiable clearances up to 31st 
December, 20XX 

  Nil 
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Assessable value of clearances from 
1st January to 31st March of next year 

60 40 100 

Excise duty payable  7.5 
[60 x 12.5%] 

4.12 
[40 x 10.3%] 

11.62 

Less: CENVAT credit on inputs used 
in dutiable clearances (computed on 
pro rata basis as the same have 
been used evenly throughout the 
year) [Note 3]  

5.0 
12.5 60112.36 × ×
112.5 150

 
  

 

2.06
 10.3 4055.15× ×

110.3 100
 
  

 

7.06 

Less:  CENVAT credit on capital 
goods [Note 4] 

 
 
 

  

10.3
11.03

110.3
×

 
  
`  

1.03 

 
1.03 

 
  

Excise duty payable in cash  2.5 1.03 3.536 

Notes:  
As per SSI exemption Notification No. 8/2003 CE dated 01.03.2003- 
1. First clearances upto an aggregate value not exceeding ` 150 lakh made during a 

financial year are exempt from payment of excise duty.  
2. Turnover of all factories belonging to same manufacturer have to be clubbed together for 

calculating SSI exemption limit of ` 150 lakh.  
3. Units availing SSI exemption cannot avail CENVAT credit on inputs used in the 

manufacture of exempt clearances of `150 lakh.   
4. Units availing SSI exemption can avail CENVAT credit on capital goods but can utilize 

the same only after crossing the exemption limit of ` 150 lakh.  
 Further, entire credit on capital goods can be taken in the same financial year in which 

such capital goods are received by such units [Third proviso of rule 4(2)(a) of CENVAT 
Credit Rules, 2004]. 

Question 15 

The assessee was engaged in the manufacture and sale of cookies from branded outlets of 
"Cookies Man".  The assessee had acquired this brand name from a foreign company. The 
assessee was selling some of these cookies in plastic pouches/containers on which the brand 
name described above was printed.  No brand name was affixed or inscribed on the cookies.  
Excise duty was duly paid on the cookies sold in the said pouches/containers.  However, on 
the cookies sold loosely from the counter of the same retail outlet with plain plates and tissue 
paper, duty was not paid.  The retail outlet did not receive any loose cookies nor did they 
manufacture them.  They received all cookies in sealed pouches/containers.  Those sold 
loosely were taken out of the containers and displayed for sale separately.  The assessee 
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contended that SSI exemption would be available on cookies sold loosely as they did not bear 
the brand name.  Department denied exemption on cookies sold loosely as claimed by the 
assessee. 

Examine, with the help of a decided case law whether the manufacture and sale of specified 
goods, not physically bearing a brand name, from branded sales outlets would disentitle an 
assessee to avail the benefit of small scale exemption.  

Answer 
Yes, the manufacture and sale of specified goods not physically bearing a brand name, from 
branded sales outlets would disentitle an assessee to avail benefit of small scale exemption. 
The facts of the given case are similar to the case of CCEx vs. Australian Foods India (P) Ltd. 
2013 (287) ELT 385 (SC) wherein the Supreme Court held, that it is not necessary for goods 
to be stamped with a trade or brand name to be considered as branded goods for the purpose 
of SSI exemption, after making following observations: 
(i) Physical manifestation of the brand name on goods is not a compulsory requirement as 

such an interpretation would lead to absurd results in case of goods, which are incapable 
of physically bearing brand names viz., liquids, soft drinks, milk, dairy products, powders 
etc.  Such goods would continue to be branded good, as long as its environment conveys 
so viz. packaging/wrapping, invoices, accessories etc. 

(ii) The test of whether the goods is branded or unbranded, must not be the physical 
presence of the brand name on the goods, but whether it is used in relation to such 
specified goods for the purpose of indicating a connection in the course of trade between 
such specified goods and some person using such name with or without any indication of 
the identity of the person. 

(iii) Once it is established that a specified good is a branded good, whether it is sold without 
any trade name on it, or by another manufacturer, it does not cease to be a branded 
good of the first manufacturer.  Therefore, soft drinks of a certain company do not cease 
to be manufactured branded goods of that company simply because they are served in 
plain glasses, without any indication of the company, in a private restaurant. 

Question 16 
XYZ & Co., a SSI unit, manufactures different products (other than jewellery) and the value of 
clearances for the preceding financial year is given below: 
 (` in lakhs) 

S. 
No. 

Product AA AB AC 

(i) Clearance for home consumption 55 40 60 

(ii) Captive consumption in the manufacture of 100 80 60 
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excisable goods 

(iii) Export to U.S.A. 90 80 Nil 

(iv) Export to Bhutan 50 40 39 

(v) Job work done under Notification No. 214/86-C.E. 55 30 60 

(vi) Goods manufactured in rural area with brand name 
of others 

45 35 35 

The unit seeks your advice as to whether they are eligible for SSI exemption for the current 
financial year. 

Explain the basis for your conclusions.  

Answer  

XYZ & Co. unit will be entitled to exemption in the current financial year, if its turnover in the 
preceding financial year was less than `400 lakh.  As per Notification No. 8/2003 CE dated 
01.03.2003, which governs the provisions relating to small scale exemption, following items 
will not be included for calculating the turnover limit of `400 lakh of previous year: 

(i) Captive consumption in the manufacture of excisable goods 

(ii) Export to USA 

(iii) Job work done under Notification No.214/86 CE  

Only the goods bearing the brand name of others, which are ineligible for the grant of SSI 
exemption, are excluded for the purpose of said limit.  Since, goods manufactured in rural 
area with brand name of others are eligible for SSI exemption; the same will not be excluded 
for calculating the said limit.   

Therefore, the turnover to be considered for the limit of `400 lakh will be computed as under: 

Product Clearance for 
home 

consumption 

Export to 
Bhutan 

Goods manufactured 
in rural area with 

brand name of others 

Total 
Turnover 

 (` in lakhs) (` in lakhs) (` in lakhs) (` in lakhs) 
AA 55 50 45 150 
AB 40 40 35 115 
AC 60 39 35 134 

    399 

Since turnover of the unit during the preceding financial year is less than `400 lakh, the unit is 
entitled to SSI exemption from excise duty in the current financial year. 
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Question 17 
PQR & Co. is eligible for exemption in terms of Notification No. 8/2003 CE dated 01.03.2003 
for the current financial year.  It provides the following particulars with regard to the 
clearances of shoes effected during the said year: 

Particulars ` (in lakh) 
Value of domestic clearance of goods with own brand name  210 
Value of clearance of goods with the brand name of others (including ` 40 
lakh in respect of goods manufactured in a rural area) 

100 

Value of clearances for exports  120 
Value of clearances for captive consumption (Final products are eligible for 
SSI exemption) 

160 

Value of clearances of goods exempted under notification other than 
Notification No. 8/2003 

40 

(Assume rate of excise duty at 12.5%)  

Exports made by PQR & Co. are exempt from duty.  Determine the total duty payable and duty 
payable in cash, if any, by PQR & Co. in respect of the current financial year. 
Additional Information: 
Excise duty paid on inputs consumed in exempt and dutiable clearances in the current 
financial year is ` 2,25,000 and ` 4,50,000 respectively.  Excise duty paid on capital goods 
purchased in the current financial year is ` 6,35,000. 
Show your workings with explanations where required. 
Answer 
Computation of turnover of PQR & Co. eligible for exemption during the current 
financial year  

Particulars `  in lakh 
Value of domestic clearances with own brand name  210 
Value of clearances of goods with brand name of others manufactured in 
rural area [Note 1.(b)] 

 
  40 

Total 250 

Computation of excise duty payable 

Particulars ` 
On 1st clearance of ` 150 lakh duty payable is Nil 
On balance clearance of ` 100 lakh i.e. (250-150) @ 12.5%  12,50,000 
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On clearances of ` 60 lakh with brand name of others (excluding rural 
area clearances) @ 12.5% [Note 2] 

   7,50,000 

Total excise duty payable 20,00,000 
Less: CENVAT credit available on inputs consumed in dutiable  
  clearances 

4,50,000 

         CENVAT credit available on capital goods [Note 1(d) and 3] 6,35,000 
Excise duty payable in cash 9,15,000 

Notes: 
1. As per Notification No. 8/2003 CE dated 01.03.2003, 

(a) captive consumption (used in the manufacture of final products which are eligible for 
SSI exemption) and exempt and export clearances are not included in determining 
the limit of ` 150 lakh for SSI exemption.   

(b) clearances with brand name of others which are ineligible for SSI exemption has to 
be excluded while determining the limit of ` 150 lakh.  However, clearances with the 
brand name of others manufactured in rural area are eligible for SSI exemption and 
hence, such clearances are included while determining the limit of ` 150 lakh.  

(c) in respect of units availing SSI exemption, no CENVAT credit is available on inputs 
consumed in exempt clearances of ` 150 lakhs. 

(d) in respect of units availing SSI exemption, CENVAT credit on capital goods can be 
availed but utilized only after clearances of ` 150 lakh.   

2. Duty is not payable on export clearance and exempt clearances.  Further, intermediate 
goods used captively in the manufacture of final products which are eligible for SSI 
exemption are also exempt from excise duty.  Thus, duty will be payable only in respect 
of the goods manufactured with brand name of others.   

3. Further, entire credit on capital goods can be taken in the same financial year by such 
units (Rule 4 of the CENVAT Credit Rules, 2004). 

Question 18 
From the following particulars for the preceding financial year, find out whether Smart 
Manufacturing Co. is eligible for small scale exemption under Notification No. 8/2003-C.E. 
dated 01-03-2003 for the current financial year: 

Sr. No. Particulars ` 

(in lakhs) 

1. Clearance of excisable goods exempted from payment of duty 
under a notification other than Notification No. 8/2003- C.E. 

100 
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2. Clearance of account books bearing brand name of another 
person, falling under Heading 4820 of First Schedule to the 
Central Excise Tariff. 

100 

3. Clearance of excisable goods to United Nations exempted from 
payment of duty under Notification No. 108/95-C.E. 

50 

4. Total Exports [including export to Bhutan ` 50 lakh]. Other 
exports are to USA & UK 

250 

5. Clearance of goods (duty paid based on annual capacity of 
production under section 3A of the Central Excise Act, 1944) 

190 

Show your calculations, workings and explanations clearly, wherever required. Smart 
Manufacturing Co. is not a jewellery manufacturer. 

Answer 
In order to claim the benefit of exemption under Notification No. 8/2003 C.E. dated 01.03.2003 
in a financial year, the aggregate value of clearances of all excisable goods for home 
consumption by a manufacturer from one or more factories should not exceed  
` 400 lakh in the preceding financial year.   
The aggregate value of clearances for home consumption of Smart Manufacturing Co. is  
` 440 lakh in the preceding financial year [Refer computation given below].  Therefore, it is not 
eligible to claim the benefit of exemption under Notification No. 8/2003 C.E. dated 01.03.2003 
in the current financial year. 
Computation of aggregate value of clearances for home consumption of Smart 
Manufacturing Co. for preceding Financial Year  

Particulars ` (in lakh) 
Clearances of excisable goods exempted from payment of duty under a 
notification other than Notification No. 8/2003 CE  

100 

Clearances of account books bearing brand name of another person [Note 1] 100 
Clearance of excisable goods to United Nations exempted from payment of 
duty under Notification No. 108/95 CE [Note 2] 

Nil 

Exports to Bhutan [Note 3] 50 
Clearances of goods on which duty has been paid under section 3A of the 
Central Excise Act  

 
190 

Aggregate value of clearances in terms of Notification No. 8/2003 CE 440 

Notes: 
Notification No. 8/2003 C.E. dated 01.03.2003 provides that while determining the value of 
clearances of ` 400 lakh:- 
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1. clearances bearing the brand name of another person, which are ineligible for SSI 
exemption are excluded.  However, account books falling under heading 4820 of the First 
Schedule of the Central Excise Tariff are entitled to small scale exemption even if they 
bear a brand name or trade name whether registered or not, of another person.  
Therefore, clearances of such account books will not be excluded. 

2.  clearances of excisable goods without payment of duty supplied to United Nations under 
Notification No.108/95 C.E. are excluded.   

3.  export turnover is excluded.  However, exports to Bhutan are not excluded as these are 
treated as “clearance for home consumption”.   

Question 21 
Please specify the circumstances in which clearances of two or more units shall be clubbed 
under the Central Excise Law. 

Answer 
Few circumstances in which clearances of two or more units shall be clubbed under the 
Central Excise Law are as follows:-  
(i) common managerial control  
(ii) common funding 
(iii) same partners (beneficial interest) 
(iv) common procurement or sale (common products and sales force) 
(v) same/adjoining location 
(vi) sharing of customers 
(vii) shared facilities  
(viii) sharing of expenses and incomes  
(ix) interest free advances 
(x) reason to start is due to customers not willing to pay the excise duty 
(xi) working in tandem and as one unit 
(xii) insufficient production/managerial capability 
(xiii) free processing facility 
However, based on the above factors, the turnover of two units will be clubbed only if there is 
a flow back of profits or there is financial control by one unit over the other i.e., only when 
there is a mutuality of interest. 
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Exercise 

1. What are the reasons for clubbing of clearances of SSI Units? 

2. What are the provisions regarding general exemption to SSI units? 

3. Write a note with reference to Notification No. 8/2003 dated 01.03.2003 relating to small scale 
units:  

(A) Availability of CENVAT credit on capital goods  

(B) Determination of ‘value’ for the purposes of the said notification 

(C) Clearances of excisable goods without payment of duty  

4. Can CENVAT credit on capital goods be availed by SSI units that avail the benefit of exemption 
notification No.8/2003-CE? 

5. Can CENVAT credit on input services be availed by SSI units that avail the benefit of exemption 
notification No.8/2003-CE? 

6. What are details to be intimated by assessee to Deputy Commissioner/Assistant Commissioner of 
Central Excise when he wants to opt for Notification No.8/2003-CE? 
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Notifications, Departmental Clarifications 

and Trade Notices 

Question 1  
Write a note on the power of the Central Government to grant exemption from duty under 
section 5A of Central Excise Act, 1944. 

Answer 
Section 5A(1) of the Central Excise Act, 1944 authorises Central Government to exempt the 
excisable goods either absolutely or subject to such conditions (to be fulfilled before or after 
removal) from whole or any part of excise duty leviable. Such exemption should be in public 
interest and it should be by way of notification published in official gazette. The proviso to 
section 5A(1) provides that the exemption notifications issued under section 5A of Central 
Excise Act are not applicable in respect of DTA clearances by 100% EOU, FTZ and SEZ Unit, 
unless specifically provided in the relevant notification. 
According to section 5A(2), the Central Government can exempt excisable goods from the 
payment of duty by a special order if it is satisfied that it is necessary in the public interest to 
do so under circumstances of exceptional nature which are to be stated in such order.  
Further, according to section 5A(2A), the Central Government is empowered to insert an 
explanation in such notification or order by issuing a notification in the official gazette at any 
time within one year of issue of the notification issued under section 5A(1) or (2) for the 
purpose of clarifying the scope or applicability of such notification. This enables the Central 
Government to issue clarifications retrospectively.  
The date of effect of the notification is the date of its issue by the Central Government for 
publication in the Official Gazette.   

Question 2  
Explain the emergency power of the Central Government under Central Excise Tariff Act, 1985 
to increase the duty. 
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Answer  
Generally, the Government increases the duty only through the Finance Bill.  However, as per 
section 3 of the Central Excise Tariff Act, 1985 the Government also has emergency powers to 
increase the duty by amending the rates in the First and Second Schedules, subject to certain 
conditions.  This is only an emergency power and is rarely used.   
The Central Government can increase the rate of duty if it is satisfied that circumstances exist 
which render it necessary to take immediate action.  For increasing the duty, the Central 
Government can amend the rates of duty specified in First and the Second Schedule by 
notification.   
In a case, where the existing rate of duty is nil, duty can be increased upto 50% ad valorem.  
In other cases, rate of duty can be increased upto twice the existing rate. 
However, the Central Government shall not issue any notification for amending the rate of duty 
in respect of any goods as specified by an earlier notification issued under these provisions by 
the Government before such earlier notification has been approved with or without 
modifications. 
Every notification under the above provisions shall be laid before each House of Parliament, if 
it is sitting, as soon as may be after the issue of the notification.  However, if the Parliament is 
not sitting the notification shall be placed within seven days of its re-assembly.  The Central 
Government shall seek the approval of Parliament to the notification by a resolution moved 
within a period of fifteen days beginning with the day on which the notification is so laid before 
the House of the People.  However, if the Parliament makes any modification in the 
notification or directs that the notification should cease to have effect, the notification shall 
thereafter have effect only in such modified form or be of no effect, as the case may be, but 
without prejudice to the validity of anything previously done thereunder. 
It has been clarified that any notification issued under the above provisions including any such 
notification approved or modified may be rescinded by the Central Government at any time by 
notification in the Official Gazette. 

Question 3  
Board circulars are binding on the Supreme Court and High Court.  Discuss the validity of the 
statement. 

Answer 
The statement is not valid. Supreme Court in case of Ratan Melting & Wire Industries v. CCE 
2008 (231) E.L.T. 22 (S.C.) has held that circulars and instructions issued by the Board are no 
doubt binding in law on the authorities under the respective statutes, but when the Supreme 
Court or the High Court declares the law on the question arising for consideration, it would not 
be appropriate for the Court to direct that the circular should be given effect to and not the 
view expressed in a decision of this Court or the High Court. So far as the clarifications/ 
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circulars issued by the Central Government and of the State Government are concerned, they 
represent merely their understanding of the statutory provisions. They are not binding upon 
the Court. It is for the Court to declare what the particular provision of statute says and it is not 
for the Executive.  A circular which is contrary to the statutory provisions has really no 
existence in law.  
In the light of the aforesaid judgment, CBEC, vide Circular No. 1006/13/2015-CX dated 
21.09.2015, has also clarified that Board Circulars contrary to the judgements of Hon’ble 
Supreme Court and High Court judgments where Board has decided not to file an appeal on 
merit, become non-est in law and should not be followed. 

Question 4 

Enumerate any five matters in respect of which the Central Government can make rules. 

Answer 

Section 37 of Central Excise Act, 1944 empowers the Central Government to make rules to 
carry into effect the purposes of this Act.  The rules may lay down the procedures governing 
several specific situations. Following are the illustrative matters in respect of which the Central 
Government can make rules: 

(i) Charging or payment of interest on the differential amount of duty which becomes 
payable or refundable upon finalization of all or any class of provisional assessments. 

(ii) Remission of duty of excise leviable on any excisable goods, which due to any natural 
cause are found to be deficient in quantity, the limit(s) of percentage beyond which no 
such remission shall be allowed and the different limit or limits of percentage for different 
varieties of the same excisable goods or for different areas or for different seasons. 

(iii) Allowing the credit of duty paid or deemed to have been paid on the goods used in or in 
relation to the manufacture of excisable goods. 

(iv) Exemption to any goods from the whole or any part of the duty imposed by this Act. 

(v) Incentives to be allowed for increased production or manufacture of any goods by way of 
remission of or any concession with respect to duty payable under this Act. 

(vi) Appointment, licensing, management and supervision of bonded warehouses and the 
procedure to be followed in entering goods into and clearing goods from such 
warehouses. 

(vii) Employment of officers of the Government to supervise the carrying out of any rules 
made under this Act. 

(viii) Removal of excisable goods from the place where produced, stored or manufactured or 
subjected to any process of production or manufacture and their transport to or from the 
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premises of a registered person or a bonded warehouse or to a market.  

(ix) Form and manner in which application for refund shall be made under section 11B. 

(x) The manner in which money is to be credited to the Fund. 

Note: Any five points may be mentioned. 

Exercise 

1. Briefly describe whether Central Government can delegate its power to the excise authorities. 

2. Briefly describe the effect of amendments etc. of rules, notifications or orders. 

 

© The Institute of Chartered Accountants of India



 15 
Advance Ruling 

Question 1  
State briefly as to who can make an application for “advance ruling” under section 23A of the 
Central Excise Act, 1944? 

Answer 
According to provisions of section 23A(c) of Central Excise Act, 1944, an application for 
advance ruling can be made by any of the following: 
(i) (a) a non-resident setting up a joint venture in India in collaboration with a non-resident 

or a resident; or 
 (b) a resident setting up a joint venture in India in collaboration with a non-resident; or 
 (c) a wholly owned subsidiary Indian company, of which the holding company is a 

foreign company, 
 who/which proposes to undertake any business activity in India 
(ii) a joint venture in India; or  
(iii) a resident falling under any such class or category of persons, as may be specified by 

Central Government.  The Central Government has notified public sector companies, 
resident public limited companies, resident private limited companies and resident firm as 
the class or category of resident persons who can apply for advance ruling.  

Question 2  

Authority of Advance Ruling under the Income-tax Act, 1961 is the authority for purposes of 
central excise also.  Explain the validity of the statement with reference to the Central Excise 
Law.  

Answer 
Yes, the statement is valid.   
As per section 23A(e) of the Central Excise Act, 1944, authority, inter alia, means Authority for 
Advance Rulings authorised by the Central Government under section 28F(2A) of the Customs 
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Act, 1962. 
Section 28F(2A) of the Customs Act, 1962 stipulates that Central Government may, by 
notification in the Official Gazette, authorise an Authority constituted under section 245-O of 
the Income-tax Act, 1961 to act as an Authority for Advance Ruling under customs.  
Accordingly, Notification No. 143/2009 Cus. (N.T.) dated 15-9-2009 authorizes the Authority of 
Advance Ruling under the Income Tax Act, 1961 to act as an Authority for Advance Ruling 
under customs. 
From the combined reading of section 23A(e) of the Central Excise Act, 1944 and section 
28F(2A) of the Customs Act, 1962, it may be inferred that Authority of Advance Ruling under 
the Income-tax Act, 1961 is the authority for purposes of central excise also. 

Question 3  
A NRI wants to make an application for advance ruling under section 23C of Central Excise 
Act, 1944 to determine whether a process would amount to manufacture.  Is the application 
maintainable? Explain.  

Answer 
As per section 23C of the Central Excise Act, 1944, advance ruling can be sought, inter alia, 
for determination of the liability to pay duties of excise on any goods under the Act.  Thus, a 
person can obtain an advance ruling to decide whether a process would amount to 
manufacture or not as such a matter is covered by section 23C.   

Question 4 
Briefly explain the binding nature of advance ruling. 

Answer 
According to provisions of section 23E of the Central Excise Act, 1944, the advance ruling is 
binding on the applicant who had sought it in respect of the matters referred to in section 
23(C)(2).  It is also binding on the Principal Commissioner of Central Excise or Commissioner 
of Central Excise, and the Central Excise authorities subordinate to him, only in respect of the 
concerned applicant.  
Further, the advance ruling will continue to be binding unless there is change in law or facts 
on the basis of which such advance ruling was pronounced.  

Question 5 
Discuss the circumstances when an advance ruling will be void under the Central Excise Act, 1944. 

© The Institute of Chartered Accountants of India



15.3 Central Excise 

Answer 
Where on a representation from the Principal Commissioner of Central Excise or 
Commissioner of Central Excise or otherwise, it is proved that an advance ruling was obtained 
by the concerned applicant by fraud or misrepresentation of facts, the authority for advance 
ruling can declare the advance ruling as void ab initio.   
Consequently, all the provisions of the Central Excise Act shall apply to the applicant as if 
such ruling had never been made.  Copy of such order is sent to the applicant and the 
Principal Commissioner of Central Excise or Commissioner of Central Excise [Section 23F of 
the Central Excise Act, 1944].  

Question 6 

Briefly explain the procedure to be followed by the Authority for Advance Rulings on receipt of 
application for advance ruling under the Central Excise Act, 1944. 

Answer 
As per section 23D of the Central Excise Act, 1944, the procedure to be followed by the Authority 
for Advance Rulings on receipt of application for advance ruling is:- 
1. On receipt of application for advance ruling, the Authority will forward a copy to the relevant 

Principal Commissioner of Central Excise or Commissioner of Central Excise.   
2. The Authority may accept or reject the application.  Application can be rejected in the 

following cases, but only after giving an opportunity of being heard to the applicant: 
(i) where the question raised in the application is already pending before any Central 

Excise Officer, the Appellate Tribunal or any Court; or 
(ii) where the question raised is the same as in a matter already decided by any Appellate 

Tribunal or any Court. 
 Where the application is rejected, reasons for such rejection have to be given in the order.   
3. The Authority will pass an order of admission or rejection of the application and send a copy 

of such order to the applicant and the Principal Commissioner of Central Excise or 
Commissioner of Central Excise. 

4. After admission of the application, the Authority can further examine any material placed 
before it and on request can provide an opportunity of being heard to the applicant.   

5. The Authority will pronounce the advance ruling, in writing, within 90 days of receipt of 
application.  

6. Duly signed copies of the advance ruling will be sent to the applicant and the Principal 
Commissioner of Central Excise or Commissioner of Central Excise.  
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Exercise 

1. Briefly explain the applicability of the ruling given by Advance Ruling Authority with the help of a 
decided case law.  

2. Enumerate the matters on which the advance ruling can be sought under the Central Excise Act, 
1944. 

3 Ramesh, a non-resident, intends to manufacture certain excisable goods, but has some doubts 
about the admissibility of credit of excise duty paid on the goods used in the manufacture of the 
said excisable goods.  He wants to seek an advance ruling on this issue from the Authority for 
Advance Rulings.  Can he do so?  Discuss. 
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Organisation Structure of the Excise 

Department 

Question 1 
Write a note on the composition, role and powers of Central Board of Excise and Customs. 

Answer  
Central Board of Excise and Customs (CBEC) is a statutory board constituted under Central 
Boards of Revenue Act, 1963 and is subordinate to the Department of Revenue under the 
Ministry of Finance, Government of India.  The Board is the administrative authority for its 
subordinate organizations, including Custom Houses, Central Excise Commissionerates and 
the Central Revenues Control Laboratory.  
The Board consists of Chairman plus five members. The Chairman is the first among equals. 
The Chairman and the Members are currently of the rank of ex-officio Additional Secretaries to 
the Government of India.  The role of CBEC is to deal mainly with the tasks of formulation and 
implementation of policy concerning the levy and collection of customs and central excise 
duties and service tax, prevention of smuggling and administration of matters relating to 
Customs, Central Excise, Service Tax and Narcotics to the extent under CBEC’s purview. 
Section 37B of Central Excise Act, 1944 authroises Board to issue orders, instructions and 
directions to Central Excise Officers for purposes of uniformity in the classification of excisable 
goods or with respect to levy of excise duties on such goods.  Further, Rule 3(1) of Central 
Excise Rules authroises CBEC to issue written instructions providing for any supplemental 
matters arising out of the rules.  These administrative orders are binding on lower offices. 

Question 2  
Discuss the organizational structure of the Central Excise Department. 

Answer 
The organizational structure of the Central Excise Department is as under: 
1. Central Board of Excise and Customs (CBEC) 
2. Principal Chief Commissioner or Chief Commissioner of Central Excise: Immediately 

below the CBEC are the Principal Chief Commissioners and then Chief Commissioners of 
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Central Excise.  Principal Chief Commissioners and Chief Commissioners are responsible 
for all matters under their jurisdiction and report to the CBEC as a whole. 

3. Principal Commissioner or Commissioner of Central Excise Executive 
Commissioner: He heads the Commissionerate and is administrative-in-charge of the 
‘Commissionerate’. 
(A) Commissioner (Adjudication): He is exclusively engaged in passing of 

adjudicating orders in terms of the powers granted under various sections of the 
Central Excise Act, depending on jurisdiction and on the monetary amounts 
involved in the demands. 

(B) Commissioner (Appeals): He acts as an appellate authority and pass orders on 
appeal in relation to all adjudication orders passed by an authority subordinate to 
the rank of a Commissioner. In other words, Commissioner (Appeals) has the 
jurisdiction to hear and dispose of all appeals filed against orders of  the Assistant 
Commissioner, Deputy commissioner, Joint Commissioner as well as Additional 
Commissioner. 

4. Additional Commissioner of Central Excise: He is equivalent to the Commissioner for 
all purposes other than for the purpose of the appellate procedures. Consequently, 
appeal against orders of the Additional Commissioner lies with the Commissioner 
(Appeals) only whereas the appeal against the orders of the Principal 
Commissioner/Commissioner lies with the Tribunal. On the executive side, he is the 
immediate most senior officer after the Principal Commissioner/Commissioner. 

5. Joint Commissioner of Central Excise: This post was created in May 1999, 
subsequent to implementation of the report of fifth pay commission. 

6. Deputy Commissioner, Assistant Commissioner of Central Excise: Each 
Commissionerate of Central Excise is divided into divisions and each division is under 
administrative control of ‘Deputy Commissioner’ or ‘Assistant Commissioner of Central 
Excise’. Assistant Commissioner (senior Scale) is designated as ‘Deputy Commissioner’. 
However, both Assistant Commissioner and Deputy Commissioner have same powers, 
except for issue of show cause notice proposing penalty or confiscation of goods. 

7. Superintendent of Central Excise: The division under each Deputy/Assistant 
Commissioner of Central Excise is further divided into various ranges and each range is 
under control of Superintendent of Central Excise, who is of the rank of a Gazetted 
Officer.  

8. Sector Officer: Sector Officer (earlier as inspector) work under Superintendent and he is 
not a Gazetted Officer. He is the functional in charge of day-to-day matters pertaining to 
assessees. 
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Exercise 

1. Write a brief note on the administrative set up of the Central Board of Excise and Customs. 

2. Who is the lowest rank of a Gazetted officer under central excise? 

3. Who is the administrative in-charge of a zone? 

4. Under which statute, Central Board of Excise and Customs (CBEC) has been constituted? 
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Excise Audit 

Question 1 
Write a short note on desk review under Excise Audit, 2000. 

Answer 
Desk Review is the first step in Excise Audit, 2000.  Upon assignment of an audit, the auditor 
is required to be sufficiently prepared before the visit to the unit.  For this purpose, the auditor 
reviews all the information available about the unit, its operations, and reasons for selection 
for audit and possible issues that can be identified at desk review stage. Perusal of 
assessee’s profile, annual report, trial balance, cost audit report and income-tax audit report is 
involved in desk review. Since this can be done without interacting with the assessee, it is 
known as ‘desk review’. 
Department has also decided to take help of practicing chartered/cost accountants in desk 
review of Excise Audit 2000 

Question 2  

What is the criteria for selection of assessees under Excise Audit 2000? 

Answer 
Circular No. 995/2/2015 CX dated 27.02.2015, which has come into effect from 1st July, 2015 
has specified new norms to be followed by Audit Commissionerates.  The new norms do not 
prescribe any frequency for conducting audits.  The new norms have introduced risk based 
selection of assessees for audit based on identified/quantified risk parameters and also 
introduced jurisdictional specific criteria (as opposed to uniform norm across the country) for 
segmenting the taxpayer into large, medium & small categories. 
The criteria for categorizing an assessee as large, medium or small would be value of clearances 
and total excise duty paid.  The threshold limits of value of clearances for categorizing the units into 
large, medium and small would be dependent upon (i) the available manpower in the Audit 
Commissionerate and (ii) the assessee base, turnover and excise duty paid by each assessee in 
the jurisdiction of the Audit Commissionerate.  It may be noted that threshold limits may vary from 
one Audit Commissionerate to another Audit Commissionerate in view of varying number of 
assessees and quantum of value of clearances and excise duty paid in case of each assessee.  
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The selection of assessees would be done based on the risk evaluation method prescribed by 
the Directorate General of Audit.  The risk evaluation method would be separately 
communicated to the Audit Comissionerates during the month of March / April every year. The 
risk assessment function will be jointly handled by National Risk Managers (NRM) situated in 
the Directorate General of Audit and Local Risk Managers (LRM) heading the Risk 
Management section of Audit Commissionerates.  The Audit Commissionerates could also 
select few units at random or based on risk perception in each category of large, medium and 
small tax payers. 

Question 3  
Special audit under sections 14A and 14AA can be conducted by a Cost Accountant only. 
Explain the validity of the said statement with reference to the Central Excise Act, 1944. 

Answer 
No, the statement is not valid.  In addition to Cost Accountants, Chartered Accountants are also 
eligible for conducting special audits under sections 14A and 14AA of the Central Excise Act, 1944.  

Question 4 
Explain briefly the provisions relating to Special Audit in certain cases under section 14A of 
the Central Excise Act, 1944. 

Answer 
If at any stage of enquiry, investigation or any other proceedings before him, any Central 
Excise Officer not below the rank of an Assistant/Deputy Commissioner of Central Excise 
having regard to the nature and complexity of the case and the interest of revenue, is of the 
opinion that the value has not been correctly declared or determined by a manufacturer or any 
person, he may, with the previous approval of the Principal Chief Commissioner/ Chief 
Commissioner of Central Excise, direct such manufacturer of such person to get the accounts 
of his factory, offices, depots, distributors or any other place, as may be specified by the said 
Central Excise officer, audited by a Cost/Chartered Accountant, nominated by the Principal 
Chief Commissioner / Chief Commissioner of Central Excise in this behalf. 
The Cost/Chartered Accountant shall submit the audit report duly signed and certified to the 
said Central Excise Officer within the period specified by him or the period further extended on 
an application made to him.  However, in any case the aggregate of the original and extended 
period cannot exceed 180 days. The expenses of audit and audit fees for special audit shall 
be paid by excise department. 
The manufacturer shall be given an opportunity of being heard in respect of any material 
gathered on the basis of audit and proposed to be utilized in any proceedings under the 
Central Excise Act or Rules.  This special audit can be conducted notwithstanding that the 
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accounts of the manufacturer or the person have been audited under any other law for the 
time being in force or otherwise. 

Question 5 
Briefly explain the procedure for Excise Audit, 2000. 

Answer 
Procedure of Excise Audit, 2000:- 
(a) Selection of Assessee:  Depending upon the manpower availability, about 300 to 400 

units are selected for conducting audit during a financial year. Selection of the unit is 
based taking into account the 'risk-factors'.  

(b) Desk Review:  The auditors are assigned the assessees to be audited at the beginning 
of the financial year. They are required to gather as much information about the 
assessee as possible by interacting with the assessee.  

(c) Gathering and documenting information:  The auditor may also require certain 
documents or information from the assessee to complete his preliminary investigation. 
For this, he may write letter to the assessee or send him a questionnaire to obtain this 
information.   

(d) Touring of the premises:  The auditor then visits the unit of the assessee to see the 
actual running of the unit, the systems that are followed for maintaining records in 
various sections and the system of movement of goods and the related documents within 
the unit.  

(e) Audit Plan:  Based on his experiences and the information gathered so far about the 
assessee, the auditor prepares an 'audit plan'. The idea of developing audit plan is to list 
the areas which, as per the auditor are the vulnerable areas from the revenue point of 
view. A well thought audit plan generally increases the success of audit result manifolds. 

(f) Verification:  The auditors visit the unit of the assessee on a scheduled date (informed 
to the assessee in advance) and carry out the scrutiny of the records of the assessee as 
per the audit plan. The purpose of verification (carried out in presence of the assessee) 
is to reasonably ensure that no amount, which as per the Central Excise law is 
chargeable to duty, escapes taxation.  

(g) Audit Objection and Audit Para:  Where the auditor finds instances of short payment of 
duty or non-observance of Central excise procedures, he is required to discuss the issue 
with the assessee. After explanation provided by the assessee, if the auditor is satisfied 
that such non-tax compliance has occurred, he records the same as an 'Audit Objection' 
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or 'Audit Para' of the 'draft audit report' that he would be preparing at the end of the 
verification process.  

(h) Audit Report:  At the end of the process of verification, the auditor prepares an 'Draft 
Audit Report' which provides (issue or para wise) the issue in brief, the reply or the 
explanation of the assessee, the reason for the auditor not being satisfied with the reply, 
the amount of short payment (if tabulated) and the recoveries of the same (if could be 
made at the spot). It is then submitted to the superior officers for review after which it 
becomes final and in cases where the disputed amounts have not already been paid by 
the assessee at the spot, demand notices are issued by the Department for their 
recoveries.  

Exercise 

1. Write a note on Central Excise Receipt Audit. 

2. Discuss the provisions in respect of submission of records at the time of audit under rule 22(3) of 
the Central Excise Rules, 2002. 

3. Briefly explain the provisions of section 14AA in respect of CENVAT credit audit.  

© The Institute of Chartered Accountants of India



 18 
Settlement Commission 

Question 1  
Who can make an application for settlement under Central Excise Act, 1944? Can such an 
application be withdrawn? 

Answer 
According to section 32E of Central Excise Act, 1944, an assessee may make an application 
for settlement under Central Excise Act, 1944.  An assessee is defined under section 31(a) as 
any person who is liable to pay excise duty assessed and includes any manufacturer or 
producer or a registered person of a private warehouse. 
Further, Section 32E(4) provides that an application once made for settlement cannot be 
withdrawn. 

Question 2  
With reference to the provisions of Settlement Commission, explain the term ‘case’ as 
provided under section 31(c) of the Central Excise Act, 1944.  

Answer 
As per section 31(c) of Central Excise Act, the term ‘case’ means any proceeding under 
Central Excise Act or any other Act for the levy, assessment and collection of excise duty, 
pending before an adjudicating authority on the date on which an application under  
section 32E(1) is made.  Thus, application to Settlement Commission can be made only when 
a ‘case’ is pending before adjudicating authority on date of application in accordance with 
section 32E(1) read with section 31(c) of Central Excise Act.   
However, any proceeding referred back in any appeal/ revision by any court, Appellate 
Tribunal or any other authority, to the adjudicating authority for a fresh adjudication/ decision 
is not deemed to be a proceeding pending within the meaning of this clause.   

Question 3 
Briefly explain whether the following statements are correct with reference to the Central 
Excise Act, 1944: 

© The Institute of Chartered Accountants of India



18.2 Central Excise 

(i) Time limit for passing of the settlement order is nine months from the last day of the 
month in which the application was made and no extension of this period is permissible 
under any circumstances. 

(ii) An assessee cannot apply for settlement more than once. 

Answer 
(i) The said statement is incorrect. The proviso to section 32F(6) provides that time-limit for 

passing of the settlement order may be extended, for reasons to be recorded in writing, 
by the Settlement Commission for a further period not exceeding three months. 

(ii) The said statement is incorrect.  Section 32-O provides that the assessee is entitled to 
apply for settlement more than once.  However, in respect of certain cases as specified 
in section 32-O(1), settlement application can be made only once.   

Question 4 
Mention the power of Settlement Commission to grant immunity from prosecution and penalty 
under section 32K of the Central Excise Act, 1944.  

Answer 
The Settlement Commission can grant immunity under section 32K of Central Excise Act, 
1944 from prosecution for any offence under the Act and either wholly or in part from the 
imposition of penalty if it is satisfied that the applicant has made full and true disclosure of his 
duty liability and co-operated with the Commission in the proceedings before it.  However, if 
prosecution has already been launched before submission of application for settlement, the 
immunity against such prosecution cannot be granted.  
Further, if the payment is not made as per the settlement order or any particulars are 
concealed or any false evidence is given, the immunity shall stand withdrawn.  

Question 5  
An assessee is barred from making an application for settlement of cases under section 32E 
of Central Excise Act, 1944 in certain circumstances.  Briefly enumerate these circumstances. 

Answer 
An assessee is barred from making an application for settlement of cases under section 32E 
of Central Excise Act, 1944 under the following circumstances:- 
(i) Where the assessee has filed the application for settlement in respect of a case relating 

to him after the adjudication thereof; 

(ii) Where the applicant has not filed returns showing production, clearance and central 
excise duty paid.  However, if the Settlement Commission is satisfied that circumstances 
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exist for not filing the returns, it may allow the applicant to make an application for 
settlement after recording reasons for the same. 

(iii) Where the applicant has not received a show cause notice issued by the Central Excise 
Officer for recovery of excise duty; 

(iv) Where the case is pending before the Appellate Tribunal or any Court; 

(v) Where the dispute relates to interpretation of classification of excisable goods; 

(vi) Where the additional amount of duty accepted by the applicant in his application does not 
exceed ` 3,00,000. 

(vii) Where the applicant, while filing the application, has not deposited the additional amount 
of excise duty accepted by him and/or interest due under section 11AA.  

Question 6  
The assessee’s premises were searched by the Anti Evasion wing of the Excise Department.  
A show cause notice was issued alleging that the assessee had cleared goods without the 
cover of duty paid invoice and without accounting the same in the stock register.  The 
assessee was required to pay the duty demanded with interest.   
The assessee filed an application before the Settlement Commission to put an end to the 
litigation and buy peace.  The application was dismissed by the Settlement Commission on the 
ground that the petitioner had not made a true and full disclosure of his duty liability and the 
manner in which same was arrived at was also not correct.  The assessee's contention is that 
Department is yet to substantiate the allegations made in the show cause notice and further 
the obligation to make truthful disclosure of duty liability would arise only after the application 
was admitted and not before that.  Thus, the dismissal order is not correct in law.  
Briefly discuss, with the help of decided case law, whether the action of the Settlement 
Commission is correct in law. 

Answer 
The dismissal order is valid in law. In case of Cus. & C.Ex. Settlement Commission v. Mars 
Therapeutics & Chem. Ltd 2008 (223) ELT 363 (AP), the High Court held that an application 
made under section 32E of the Central Excise Act, 1944 could be admitted and proceeded 
with only when Settlement Commission was satisfied that the applicant had made a full and 
true disclosure of duty liability and the manner in which same was arrived at.  The assessee’s 
plea that obligation to make truthful disclosure of duty liability would arise after application was 
admitted and not before and that Revenue was required to first establish the stand taken in 
show cause notice, was not acceptable. 
The High Court further clarified that it was only when the Settlement Commission was satisfied that 
the applicant had made a full and true disclosure, the application could be admitted and proceeded 
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with.  This was for the reason that the object behind the enactment of the provisions relating to 
settlement was the creation of a forum for self- surrender.  The Settlement Commission was 
constituted as an extraordinary measure for providing an opportunity to such persons to make a 
true confession and to have matters settled once for all.  The Settlement Commission was not a 
forum for challenging the legality of orders passed under the provisions of the Act.  The Settlement 
Commission, in the case on hand, having found that the applicant-petitioner did not fully satisfy the 
mandatory requirements of full and true disclosure of its liability, was justified in rejecting the 
application.  Thus, the validity of the dismissal order was upheld by the Court. 

Exercise 

1. Can all cases of disputed excise duty be settled in a Settlement Commission? If not, then enlist 
the exceptions. 

2  Describe the procedure to make an application before the Settlement Commission? 

3. What is the time limit for payment of amounts ordered by Settlement Commission? 

4. Can a case be sent back by the Settlement Commission to the Central Excise Officer? Discuss.  
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Basic Concepts of Service Tax 

Question 1 
State whether following activities undertaken by M & M Manufacturers of Chandigarh would be 
liable to service tax: 
(i) Manufacture of herbal cosmetics liable to excise duty under the Central Excise Act, 1944.  
(ii) Processing of raw materials.  The process is not leviable to excise duty under any 

Central or State Acts. 
(iii) Manufacture of medicines liable to excise duty under the Medicinal and Toilet 

Preparations (Excise Duties) Act, 1955.  
Answer 
Services by way of carrying out any  process amounting to manufacture or production of 
goods excluding alcoholic liquor for human consumption are covered in the negative list of 
services under clause (f) of section 66D. 

Sl. No. Activity Taxability 
(i) Manufacture of herbal cosmetics liable to excise duty under the 

Central Excise Act, 1944 – covered in the definition of process 
amounting to manufacture [Section 65B(40)].  Thus, included in the 
negative list.  

Non-taxable 

(ii) Processing of raw materials.  Since the process is not leviable to 
excise duty under any Central or State Acts, it will be a service liable 
to service tax [Section 65B(40)].  

Taxable 

(iii) Manufacture of medicines liable to excise duty under Medicinal and 
Toilet Preparations (Excise Duties) Act, 1955 is covered in the 
definition of process amounting to manufacture.  Thus, such a 
manufacture is included in the negative list. 

Non-taxable 

Question 2 
Nitin Ltd. provided services to Jagat Oil Corporation from vessels located in the continental 
shelf of India for the purposes of prospecting natural gas.  State briefly whether service tax will 
be levied in this case.  
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Answer 
Charging section 66B of Finance Act, 1994, inter alia, provides that service tax shall be levied 
on the services provided in the taxable territory by one person to another.  Taxable territory 
means the territory to which the provisions of this Chapter apply i.e. whole of territory of India 
other than the State of Jammu and Kashmir.   
The vessels located in the continental shelf of India for the purpose of prospecting natural gas 
fall within the ambit of definition of ‘India’ [Section 65B(27)].   
Since in the present case, Nitin Ltd. provided services to Jagat Oil Corporation from vessels 
located in the continental shelf of India for the purposes of prospecting natural gas, it implies 
that services have been provided in taxable territory by one person to another for 
consideration.  Thus, service tax is leviable on such services. 

Question 3 
The assessee received some taxable services from Ramesh.  A formal contract was entered 
into between them. As per the terms of the contract, Ramesh had to bear all the taxes, duties 
and other liabilities in connection with discharge of his obligations.  
Subsequently, liability to pay service tax in case of such taxable services was shifted from 
service provider to service receiver retrospectively, owing to an amendment in law. Therefore, 
the assessee deducted service tax in the bills raised by Ramesh. Ramesh refused to accept 
the said deduction saying that the contractual clause could not alter the liability placed on the 
service recipient (i.e. the assessee) by law. 
Discuss whether the contention of Ramesh stands to reason with the help of a decided case 
law, if any. 

Answer   
The facts of the given case are similar to the case of Rashtriya Ispat Nigam Ltd. v. Dewan 
Chand Ram Saran 2012 (26) S.T.R. 289 (S.C.).  On the issue of shifting of service tax liability, 
the Supreme Court, in the instant case, held that service tax is an indirect tax which may be 
passed on.  Thus, assessee can contract to shift its liability. 

 The Finance Act, 1994 is relevant only between assessee and the tax authorities and is 
irrelevant in determining rights and liabilities between service provider and service recipient as 
agreed in a contract between them.  There is nothing in law to prevent them from entering into 
agreement regarding burden of tax arising under the contract between them. 

 Therefore, in view of the above-mentioned ruling of the Supreme Court, the contention of 
Ramesh does not stand to reason.   

Question 4 
The petitioner, a charitable society, is engaged in running internationally renowned schools.  It 
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allowed other schools to use its name, logo and motto and as a consideration thereof received 
collaboration fees from such schools which comprised of a non refundable amount and annual 
fee. The schools were required to observe certain obligations / terms and in-impeachable 
confidentiality. 
Department contended that the petitioner was engaged in providing franchise service and 
accordingly issued show cause notice proposing to recover service tax along with interest and 
penalty. 
Examine the validity of the Departmental action with reference to a decided case, if any.   

Answer 
The facts of the given case are similar to the case of Mayo College General Council v. CCEx. 
(Appeals) 2012 (28) STR 225 (Raj). In the instant case, the High Court held that when the 
petitioner permitted other schools to use their name, logo as also motto, it clearly 
tantamounted to providing ‘franchise service’ to the said schools and if the petitioner realized 
the ‘franchise’ or ‘collaboration fees’ from the franchise schools, the petitioner was duty bound 
to pay service tax to the Department. 
Therefore, in view of the above-mentioned ruling of the High Court, the action of the 
Department is valid in law.   

Question 5  
With reference to the Finance Act, 1994, discuss the taxability of following activities relating to 
a bank: 
(a) Bank extended housing loan of ` 50 lac to Mr. A.  
(b) Bank received ` 50,000 as loan processing fee from Mr. A. 
(c) Bank received ` 6 lac as interest on loan from Mr. A. 

Answer  
(a) Housing loan of ` 50 lakh extended by the bank to Mr. A will not be taxable as the same 

being a transaction in money, does not represent the value of taxable services.  
(b) ` 50,000 received as loan processing fees by the bank from Mr. A will be taxable as any 

charges or amounts, collected in respect of a loan.  The same being over and above the 
interest or discount amounts are not covered in the negative list [Section 66D(n)(i)] and 
thus, represent taxable consideration. 

(c) ` 6 lakh received by bank from Mr. A as interest on loan will not be taxable as services 
by way of extending loans in so far as the consideration is represented by way of interest 
are covered in the negative list [Section 66D(n)(i)]. 
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Question 6  
Mention briefly the specific exclusions from the definition of the term 'service' as provided in 
section 65B(44) of the Finance Act, 1994.  

Answer  
As per section 65B(44) of the Finance Act, 1994, service does not include:- 
(a) an activity which constitutes merely,— 

(i) a transfer of title in goods or immovable property, by way of sale, gift or in any other 
manner; or 

(ii) such transfer, delivery or supply of any goods which is deemed to be a sale within 
the meaning of clause (29A) of article 366 of the Constitution; or 

(iii) a transaction in money or actionable claim; 
 It has been clarified vide Explanation 2 to clause (44) that transaction in money or 

actionable claim shall not include – 
(A) any activity relating to the use of money or its conversion by cash or by any other 

mode, from one form, currency or denomination, to another form, currency or 
denomination for which a separate consideration is charged; 

(B) any activity carried out, for a consideration, in relation to, or for facilitation of, a 
transaction in money or actionable claim, including the activity carried out–– 
(a) by a lottery distributor or selling agent on behalf of the State Government in 

relation to promotion, marketing, organising, selling of lottery or facilitating in 
organising lottery of any kind, in any other manner, in accordance with the 
provisions of the Lotteries (Regulation) Act, 1998 

(b) by a foreman of chit fund for conducting or organising a chit in any manner 
(b) a provision of service by an employee to the employer in the course of or in relation to 

his employment; 
(c) fees taken in any Court or tribunal established under any law for the time being in force. 
Further, it has been provided by way of Explanation 1 to clause (44) that the following are not 
services–  
(A) the functions performed by the Members of Parliament, Members of State Legislative, 

Members of Panchayats, Members of Municipalities and Members of other local 
authorities who receive any consideration in performing the functions of that office as 
such member; or 

(B) the duties performed by any person who holds any post in pursuance of the provisions of 
the Constitution in that capacity; or 
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(C) the duties performed by any person as a Chairperson or a Member or a Director in a 
body established by the Central Government or State Governments or local authority and 
who is not deemed as an employee before the commencement of this section. 

Question 7 
“Services provided by a person to another are taxable under service tax law.” 
Is there any exception(s) to this general rule whereby services provided by a person to oneself 
are taxable? Discuss by giving example. 

Answer 
Section 65B(44) of the Finance Act, 1994 defines service, inter alia, as any activity for 
consideration carried out by a person for another.  However, two exceptions have been carved 
out in this general rule.  These exceptions, contained in Explanation 3 to section 65B(44) are: 
(i) an establishment of a person located in taxable territory and another establishment of 

such person located in non-taxable territory are treated as establishments of distinct 
persons. 

(ii) an unincorporated association or body of persons and members thereof are also treated 
as distinct persons. 

The implications of these deeming provisions are that inter-se provision of services between 
such persons, deemed to be separate persons, would be taxable.  For example, services 
provided by the branch office of a multinational company to its headquarters located outside 
India would be taxable provided other conditions relating to taxability of service are satisfied. 

Question 8 
‘Z’ has entered into an agreement with XY Ltd. for running a canteen in XY Ltd.’s premises for 
its employees.  XY Ltd. has provided the place on rent and reimburses certain expenses for 
maintenance and running the canteen.  
‘Z’ charges cash from individual customers for food, eatables and beverages supplied 
according to rates stipulated in the menu card.  ‘Z’ is of the view that since it is not providing 
any service to XY Ltd. but only selling goods in its canteen to individual customers, it is not 
liable to pay any service tax.  Furthermore, since it is paying VAT on the sale of food and 
beverages, there should not be any service tax liability on the activity undertaken by him.   
Examine the situation and discuss if ‘Z’ is liable to pay service tax with the help of a decided 
case law, if any.  

Answer 
Z is liable to pay service tax in the given case.  Section 66E(i) of the Finance Act, 1994 
provides that service portion in an activity wherein goods, being food or any other article of 
human consumption or any drink (whether or not intoxicating) is supplied in any manner as 
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part of the activity, is a declared service and is liable to service tax.  Since the activity 
undertaken by ‘Z’ involves supply of food, eatables and beverages, the same would fall in the 
category of declared service as defined under section 66E(i) and would be thus, liable to 
service tax. 
Further, the Allahabad High Court in the case of Indian Coffee Workers' Co-operative Society 
Limited v. CCE & ST 2014 (34) STR 546 (All.) - which involved similar facts - held that the 
assessee (running the canteen in the premises of a company) was an outdoor caterer 
because services provided as a caterer were at place other than his own.  The High Court 
clarified that taxability or the charge of tax does not depend on whether and to what extent the 
person engaging the service consumes the edibles and beverages supplied, wholly or in part.  
What is material is whether the service of an outdoor caterer is provided to another person.  
Further the High Court elaborated that the charge of tax in the cases of VAT is distinct from 
the charge of tax for service tax.  The charge of service tax is not on the sale of goods but on 
the taxable service provided.  Hence, the fact that the assessee had paid VAT on the supply of 
food and beverages to those who consume them at the canteen, would not exclude the liability 
of the assessee for the payment of service tax in respect of the taxable service provided by 
the assessee as an outdoor caterer.  Based on the observation made above, the High Court 
held that the assessee was liable for the payment of service tax as an outdoor caterer.  

Question 9 
“Collection charges or service charges paid to any toll collecting agency are not liable to 
service tax.”  
Explain the validity of the statement with reference to the provisions of Finance Act, 1994.  

Answer 
The said statement is not valid.  Access to a road or a bridge on payment of toll charges is 
only covered in the negative list of services under section 66D(h) of Finance Act, 1994.  
Services of toll collection on behalf of an agency authorized to levy toll are in the nature of 
services used for providing the negative list of services.  Thus, collection charges or service 
charges paid to any toll collecting agency are liable to service tax.   
Further as per the principle laid down in section 66F(1) of the Finance Act, 1994, the reference 
to a service by nature or description in the Act will not include reference to a service used for 
providing such service. 

Question 10 
Chunni Lal is engaged in the activity of preparation of a place for organizing event or function 
by way of erection/laying of pandal and shamiana.  He is of the view that service tax is not 
leviable on his activity as it is a transaction involving “transfer of right to use goods” and 
hence, is a deemed sale.   
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Examine whether the contention of Chunni Lal is valid in law. 

Answer 
The issue that whether the activity of erection/laying of pandal and shamina is a service or 
deemed sale involving transfer of right to use goods has been addressed in Board’s Circular 
No. 168/3/2013 ST dated 15.04.2013.  The Circular clarifies as under: 
(i) The activity of providing pandal and shamiana along with erection thereof is generally 

coupled with other incidental activities like supply of crockery, furniture, sound system, 
lighting arrangements, etc.  It is a reasonably specialized job and is carried out by the 
supplier with the help of his own labour.   

(ii) For a transaction to be regarded as “transfer of right to use goods”, the transfer has to be 
coupled with effective control and possession.  In the case of Rashtriya Ispat Nigam Ltd. 
v. CTO 1990 77 STC 182, the High Court held that since the effective control and 
possession was with the supplier, there is no transfer of right to use (upheld 
subsequently by Supreme Court in 2002 126 STC 0114).   

(iii) Further, in Harbans Lal v. State of Haryana 1993 088 STC 0357, the High Court held that 
if pandal, is given to the customers for use only after having been erected, then it is not 
transfer of right to use goods. 

(iv) In the case of BSNL v. UOI 2006 (2) S.T.R. 161 (S.C.), the Supreme Court held that to 
constitute the transaction for the transfer of the right to use the goods, the transaction 
must have the following attributes:- 
(a) There must be goods available for delivery; 
(b) There must be a consensus ad idem as to the identity of the goods; 
(c) The transferee should have a legal right to use the goods and, consequently, all 

legal consequences of such use including any permissions or licenses required 
therefor should be available to the transferee; 

(d) For the period during which the transferee has such legal right, it has to be the 
exclusion of the transferor: this is the necessary concomitant or the plain language 
of the statute, viz., a “transfer of the right to use” and not merely a license to use the 
goods : 

(e) Having transferred the right to use the goods during the period for which it is to be 
transferred, the owner cannot again transfer the same right to others. 

(v) Applying the ratio of these judgments and the test formulated by Supreme Court in the 
case of BSNL v. UOI, the activity of providing pandal and shamiana along with erection 
thereof and other incidental activities do not amount to transfer of right to use goods 
because effective possession and control over the pandal or shamiana remains with the 
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service provider, even after the erection is complete and the specially made–up space for 
temporary use handed over to the customer.   

(vi) Hence, services provided by way of erection of pandal or shamiana is a declared service, 
under section 66E(f) of Finance Act, 1994 and would attract service tax.   

In the light of the above-mentioned Circular, the contention of Chunni Lal is not valid in law. 

Question 11 
Mr. A owns a residential building in a prime commercial locality.  Basement of the building is 
leased to Mr. B, a wholesaler.  One-fourth of the basement is used by Mr. B as his office and 
remaining portion is used as a godown for storing his merchandise.  Ground floor of the 
building is given on rent to Mr. C who uses the same as a guest house for his business 
contacts.  First floor of the building is occupied by Mr. A. and his family.  Second floor is given 
on rent to Mr. D who uses the same as his residence.  There is a large vacant land in the 
backyard of the building which is also given on rent to a parking contractor, Mr. E who has set 
up a parking facility on the said land.   
Separate rent/lease deeds have been executed in respect of each floor of the building and 
vacant land given on rent/lease. 
Examine the service tax liability of Mr. A with respect to the residential building owned by him.     

Answer 
Renting of immovable property (whether residential or commercial) is a declared service under 
section 66E(a) of Finance Act, 1994.  However, services by way of renting of residential 
dwelling for use as residence are covered in negative list of services and are thus, not liable to 
service tax.  
Since, Mr. A has let out different floors of his residential building to different tenants and 
separate rent/lease deeds have been executed in respect of each floor of such building and 
vacant land given on rent/lease, principle of bundled service will not apply.  In this backdrop, 
the taxability of each of the floor of the building and vacant land owned by Mr. A is discussed 
as under: 
(i) Basement:  As per section 65B(41) of the Act, renting includes letting, leasing, licensing 

or other similar arrangements in respect of immovable property.  Therefore, leasing out 
of the basement of the building to Mr. B would not be covered under negative list of 
services as Mr. B uses the basement for commercial purpose.  Thus, it would be liable to 
service tax as declared service.  

(ii) Ground floor:  Renting of ground floor of the building to Mr. C for being used as a guest 
house will not be covered under negative list of services since Mr. C uses it for 
commercial purpose.  Thus, it would be liable to service tax as declared service.     
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(iii) First floor:  Since Mr. A uses the first floor of the building himself, it would not be a 
service and thus, would not be liable to service tax.  

(iv) Second floor:  Renting of second floor of the building to Mr. D for being used as a 
residence would not be chargeable to service tax as it is covered in negative list of 
services under section 66D(m) of Finance Act, 1994. 

(v) Vacant land:  Though vacant land is also an immovable property, renting thereof to Mr. E, 
a parking contractor, will not be covered under negative list of services since Mr. E uses 
it for commercial purpose.  Thus, it would be liable to service tax as declared service.  

Question 12 
Discuss, in brief, whether the following payments constitute a consideration for provision of 
service: 
(1)  Imposition of fine or penalty for breaking of law. 
(2)  Advance forfeited for cancellation of an agreement to provide a service. 
(3)  Security deposits forfeited for damages caused by service receiver in the course of 

receiving a service. 
(4)  Demurrages payable for use of service beyond the period initially agreed upon: e.g. 

retention of containers beyond the normal period. 

Answer  
(1) No, since fine or penalty are legal consequences of a person’s actions and are not in the 

nature of consideration for an activity. 
(2) Yes, such forfeited advance represents consideration for the agreement that was entered 

into for provision of service. 
(3) Yes.  Since forfeited security deposits are for damages caused by the service receiver in 

course of receiving the service and not for accidental damages due to unforeseen 
actions, they relate to provision of service and thus, would constitute a consideration for 
provision of service [Rule 6(2)(vi) of the Service Tax (Determination of Value) Rules, 
2006]. 

(4) Yes, demurrages payable for use of services beyond the period initially agreed upon 
constitute consideration for provision of service as per rule 6(1)(x) of the Service Tax 
(Determination of Value) Rules, 2006. 

Question 13 
Pure Drugs Ltd. manufactures medicines which are liable to excise duty only under the 
Medicinal and Toilet Preparations (Excise Duties) Act, 1955. The Assistant Commissioner of 
Central Excise has directed it to pay the service tax as such manufacture is not covered by 
Negative List [Section 66D(f) of the Finance Act, 1994] since the central excise duty under 
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section 3 of the Central Excise Act, 1944 is not payable on the medicines manufactured by it. 
Examine whether Pure Drugs Ltd. is liable to pay service tax. Give reasons in support of your 
answer. 

Answer 
Services by way of carrying out any process amounting to manufacture or production of goods 
excluding alcoholic liquor for human consumption are included in negative list of services 
under section 66D(f) of Finance Act, 1994 and hence, are not chargeable to service tax.   
Process amounting to manufacture or production of goods as defined under section 65B(40) of 
the Finance Act, 1994 not only means a process on which duties of excise are leviable under 
section 3 of the Central Excise Act, 1944 but also a process on which duties of excise are 
leviable under Medicinal and Toilet Preparations (Excise Duties) Act, 1955.    
Therefore, since the manufacture undertaken by Pure Drugs Ltd. is covered under negative 
list of services, it is not liable to pay service tax on the medicines manufactured by it. 

Exercise 

1. Describe the various sources that provide statutory provisions relating to service tax. 

2. Which committee recommended the introduction of service tax? 

3. Who has the power to levy service tax – Union or States? Discuss. 

4. Which Entry of the Union List of the Constitution, grants the authority to levy service tax? 

5. Under which Act is the service tax levied? 

6. Write a note on administration of service tax. 

7. What do you mean by selective and comprehensive coverage of services for the purpose of 
service tax? Which system is being adopted in India? 

8.  Name any three officials/officers connected with administration of service tax. 
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 2 
Place of Provision of Service  

For the sake of brevity Place of Provision of Service Rules, 2012 have been referred to as PoPS 
Rules. 
Question 1  

XY & Co., an architectural firm based in Delhi, provides professional services to an Indian Hotel 
Chain (which has business establishment in Mumbai having centralised registration) in respect 
of its newly acquired land in London.  The Hotel Chain intends to construct a Hotel on that land 
in London.  XY & Co. has designed the site plan and lay out of the proposed Hotel building.   

State whether the service would be taxable in India on the basis of PoPS Rules. 
Answer   
As per rule 5 of the PoPS Rules, in case of a service that is ‘directly in relation to immovable 
property’, the place of provision is where the immovable property is located, irrespective of 
where the provider or receiver is located.  Thus, on application of rule 5 in the instant case, 
place of provision of service is London and consequently, the service would not be taxable in 
India. 
However, as per rule 8 of the PoPS Rules, where the location of the provider of service as well 
as that of the recipient of service is in the taxable territory, the place of provision of service 
would be the location of the recipient of service.     
Since in the given case, both the service provider and the service receiver are located in taxable 
territory, on application of rule 8 in the instant case, the place of provision would be the location 
of the service receiver i.e. Mumbai and consequently, the service would be taxable in India. 
As per rule 14 of the PoPS Rules, if the place of provision of service is determinable in terms of 
more than one rule, the same is determined as per the rule that occurs later.  Therefore, the 
place of provision in this case will be Mumbai and the service will be taxable in India (as per 
rule 8). 
Question 2 
Determine the place of provision of services as well as their taxability in each of the following 
cases: 
(i) Mr. A, the owner of an immovable property located in New Delhi, gives the said property 

to Mr. B of London on rent, for commercial purposes.  Mr. B pays the rent in UK pounds.  
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(ii) Mr. Rahul, a Delhi based interior decorator, provides his professional services in respect 
of an immovable property which is located in San Diego, U.S.A. 

(iii) A U.S.A. based company possessing specialization in mineral exploration has been 
awarded a contract for mineral exploration in respect of specific sites in Canada by Mumbai 
based Mr. Ram Kapoor. 

(iv) ABC Ltd. agrees to provide services connected with oil exploration [by virtue of single 
agreement for consolidated consideration] to XYZ Ltd. in respect of specific sites located 
in Assam, Gujarat and Maharashtra. The proportion of services provided by ABC Ltd. in 
above States worked out to be 25%, 60% and 15%.  ABC Ltd. does not have a centralized 
registration. 

(v) Rohit, a consulting engineer provides his professional consultancy services to a U.K. based 
company in respect of its three immovable properties located in U.K., USA and Dubai.  

(vi) ABC Testings Ltd., an Indian firm provides ‘technical inspection and certification service’ 
in respect of a newly developed product of an overseas firm (for a newly launched car 
which has to meet emission standards in different Countries).  The overseas firm has 
provided its newly developed product to ABC Testings Ltd. for the purpose of testing.  The 
testing is carried out in Gujarat (10%), Kerala (30%), and Canada (60%). 

(vii) A UK based company has been awarded mineral exploration contract in respect of specific 
sites in Zimbabwe by a Chennai based corporation. 

Answer 
(i) As per rule 5 of the PoPS Rules, in case of a service that is ‘directly in relation to immovable 

property’, the place of provision is where the immovable property is located, irrespective 
of where the provider or receiver is located.   
Since in the given case, the immovable property in question is located in New Delhi, the 
place of provision of service is New Delhi and resultantly, the service would be taxable in 
India.  The fact that payment is made in foreign currency does not have any bearing on 
deciding the taxability of a service.   

(ii) Since in the given case, the immovable property in question is located in San Diego, the 
place of provision of service is San Diego, U.S.A. and resultantly, the service would not be 
taxable in India [Rule 5 of the PoPS Rules]. 

(iii) In this case, since specific sites in respect of which mineral exploration is to be carried out 
are located in Canada, the place of provision of services as per rule 5 of the PoPS Rules 
will be Canada which does not fall within the ambit of ‘taxable territory’ and resultantly, 
these services will not be taxable in India. The fact that service providing company is 
located in USA and service recipient is located in Mumbai (India) is not significant. 

(iv) Although all the locations given in this case fall within the taxable territory, PoPS Rules are 
still applicable as these rules are also useful for those service providers who operate from 
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multiple locations within India without having centralised registration for the purpose of 
determining the precise taxable jurisdiction applicable to their operations.  
Where any immovable property related service referred to in rule 5 is provided at more 
than one location, including a location in the taxable territory, its place of provision shall 
be the location in the taxable territory where the greatest proportion of the service is 
provided [Rule 7 of the PoPS Rules]. 
Therefore, in the present case, ABC Ltd. is liable to pay service tax and the place of 
provision of services would be Gujarat because greatest proportion of taxable service [i.e. 
60%] is provided there. 

(v) Since in this case, consulting engineer’s services provided by Rohit are in respect of 
locations which fall within non-taxable territory, place of provision of the services provided 
is U.K., USA and Dubai for the respective services and hence, no service tax is chargeable 
by Mr. Rohit [Rule 5 of the PoPS Rules]. 

(vi) Where any performance based service referred to in rule 4 is provided at more than one 
location, including a location in the taxable territory, its place of provision shall be the 
location in the taxable territory where the greatest proportion of the service is provided 
[Rule 7 of the PoPS Rules]. 
In the given case, notwithstanding the fact that the greatest proportion of service is outside 
the taxable territory, the place of provision will be the place in the taxable territory where 
the greatest proportion of service is provided, which in this case is Kerala.  Thus, testing 
services provided in this case will be taxable in India. 

(vii) In this case, since specific sites in respect of which mineral exploration is to be carried out 
are located in Zimbabwe, the place of provision of service as per rule 5 of the PoPS Rules 
will be Zimbabwe which does not fall within the ambit of ‘taxable territory’ and resultantly 
these services will not be taxable. The fact that service providing company is located in 
UK and service recipient is located in Chennai (India) is not significant. 

Question 3 
List any two advantages derived by exporters of taxable services. 

Answer 
The advantages that can be derived by exporters of taxable services are: 
(i) They can claim rebate of service tax paid on input services or duty paid on inputs, as the 

case may be, used in providing the service that is exported in terms of rule 6A(2) of the 
Service Tax Rules, 1994, or  

(ii) They can claim refund of CENVAT credit under rule 5 of the CENVAT Credit Rules, 2004. 
It may be noted that out of the above two benefits, only one can be obtained at a time i.e., both 
the benefits cannot be availed at the same time.   
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Question 4 
ABC Ltd., an Indian company, provides a taxable service to its other establishment in USA.  Can 
the services provided by an establishment of a person in a taxable territory to another 
establishment of the same person in a non-taxable territory be considered as export of service?  

Answer 
No. Even though such persons have been specified as distinct persons under Explanation 3 to 
section 65B(44), yet the transaction between such establishments have not been recognised as 
export of service in terms of rule 6A(1)(f) of the Service Tax Rules, 1994. As a consequence, 
there cannot be any export of services between ABC Ltd. and its other establishment in U.S.A. 
Question 5 
What is the place of provision of service in the following independent cases? 
(i) PQ Trade Links of Hyderabad are appointed as commission agent by a foreign company 

for sale of its goods to Indian customers.  In lieu of their services, PQ Trade Links receive 
a fixed percentage of commission from the concerned foreign company. 

(ii) ST Fabricators of Mysore has temporarily imported certain goods from its customer located 
in Egypt for repairs.  The said goods have been re-exported to Egypt after carrying out the 
necessary repairs without being put to any use in Mysore. 

Answer 

(i) As per rule 9(c) of PoPS Rules, place of provision of intermediary services is the location 
of service provider.   
The definition of term “intermediary” as provided under rule 2(f) of PoPS Rules includes 
the intermediary of goods in its scope.  The definition provides that “intermediary” means 
a broker, an agent or any other person, by whatever name called, who arranges or 
facilitates a provision of a service (hereinafter called the main ‘service) or a supply of 
goods, between two or more persons, but does not include a person who provides the 
main service or supplies the goods on his account.   
Accordingly, commission agent of goods are covered under rule 9(c) of PoPS Rules.  Thus, 
the place of provision of services provided or agreed to be provided by PQ Trade Links (as 
commission agent of goods) to foreign company will be the location of service provider i.e., 
Hyderabad.  

(ii) Rule 4(a) of PoPS Rules provides that the place of provision of services provided in respect 
of goods that are required to be made physically available by the recipient of service to the 
provider of service in order to provide the service, is the location where the services are 
actually performed.   
However, second proviso to rule 4(a) lays down that clause (a) of rule 4 will not apply in 
the case of a service provided in respect of goods that are temporarily imported into India 

© The Institute of Chartered Accountants of India



  Place of Provision of Service  2.5 

for repairs and are exported after the repairs without being put to any use in the taxable 
territory, other than that which is required for such repair.  Consequently, such a case will 
be covered under rule 3 of PoPS Rules (general rule) and the place of provision of service 
will be the location of service receiver.    
In the given case, goods have been temporarily imported by ST Fabricators and have been 
re-exported after the repairs without being put to any use in Mysore (taxable territory).  
Therefore, place of provision of repair services carried out by ST Fabricators will be 
determined by rule 3 of PoPS Rules.  Consequently, the place of provision of service will 
be the location of service receiver i.e. Egypt. 

Question 6 
With reference to PoPS Rules, answer the following question: 
(i) A movie-on-demand is provided as on-board entertainment during the Bangalore-Delhi leg 

of a Singapore-Bangalore-Delhi flight against a charge of ` 500 per passenger in addition 
to the fare of ` 25,000 per passenger.  What will be the place of provision of service in this 
case? Will your answer change, if the above service is provided on a Delhi-Bangalore-
Singapore-Malaysia flight during the Singapore-Malaysia leg? 

(ii) Mr. Sumit has a permanent residence at Ahmedabad.  He has a savings bank account with 
Ahmedabad Branch of Safe and Sound Bank.  On April 1, 2014, Mr. Sumit opened a safe 
deposit locker with the Ahmedabad Branch of Safe and Sound Bank.  Mr. Sumit went to 
USA for official work in December, 2014 and has been residing there since then.  Mr. Sumit 
contends that since he is a non-resident during the year 2015-16 in terms of the Income-
tax Act, service tax cannot be levied on the locker fee charged by Safe and Sound Bank 
for the year 2015-16.   

 Examine the correctness of the contention of Mr. Sumit. 

Answer 
(i) As per rule 12 of PoPS Rules, the place of provision of services provided on board a 

conveyance during the course of a passenger transport operation, including services 
intended to be wholly or substantially consumed while on board, shall be the first scheduled 
point of departure of that conveyance for the journey.  Hence, in this case the place of 
provision of this service will be Singapore, which is outside the taxable territory.  
However, if the above service is provided on a Delhi-Bangalore-Singapore-Malaysia flight 
during the Singapore-Malaysia leg, then the place of provision of this service will be Delhi, 
which is in the taxable territory.  

(ii) Leviability of service tax is determined in terms of the provisions of Finance Act, 1994 and 
not in terms of Income-tax Act, 1961.  The fact that Mr. Sumit is a non-resident is irrelevant 
for determining the taxability of services received by him.   

© The Institute of Chartered Accountants of India



2.6 Service Tax 

As per section 66B of Finance Act, 1994, service tax is levied on the value of all services, 
other than those services specified in the negative list, provided or agreed to be provided 
in the taxable territory by one person to another.   
As per rule 9 of PoPS Rules, the place of provision of services provided by a banking 
company, or a financial institution, or a non-banking financial company, to account holders 
is the location of the service provider.  
Account has been defined under rule 2(b) of PoPS Rules to mean an account bearing 
interest to the depositor, and includes a non-resident external account and a non-resident 
ordinary account.  Services linked to or requiring opening and operation of bank accounts 
such as lending, deposits, safe deposit locker etc. are few examples of services that are 
provided by a banking company or financial institution to an “account holder” in the ordinary 
course of business.   
Since, in the present case, services (safe deposit locker) are provided by Ahmedabad 
Branch of Safe and Sound Bank to an account holder (Mr. Sumit), rule 9 of PoPS Rules 
will apply.  Thus, the place of provision of service would be Ahmedabad and since 
Ahmedabad falls in taxable territory, locker fee would be liable to service tax. 

Question 7 
Briefly explain the following: 
(i) "Intermediary services" under the PoPS Rules.  
(ii)  Place of provision of service of hiring of means of transport. 
Answer 
(i) Intermediary is defined under rule 2(f) of PoPS Rules.  The definition provides that 

intermediary means a broker, an agent or any other person, by whatever name called, who 
arranges or facilitates a provision of a service (hereinafter called the main ‘service’) or a 
supply of goods, between two or more persons, but does not include a person who provides 
the main service or supplies the goods on his account. 
Accordingly, services provided by an intermediary in respect of both goods or services are 
covered under rule 9 of the PoPS Rules and thus, the place of provision for the same would 
be the location of service provider.  

(ii) Rule 9(d) of PoPS Rules provides that the place of provision of service consisting of hiring 
of means of transport excluding vessels (except yachts) and aircrafts, upto a period of one 
month; is the location of the service provider.   
Therefore, hiring of vessels or aircraft, whether for upto one month or more, will be covered 
by the general rule 3 of PoPS Rules, i.e., the location of the service receiver.  Hiring of 
yachts would, however, continue to be governed by rule 9 of PoPS Rules i.e., in case of 
hiring of yachts upto one month, the place of provision of service would be the location of 
service provider. 
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Question 8 
Mention the services specified in rule 9 of the PoPS Rules in respect of which, the place of 
provision shall be the location of the service provider. 

Answer 
As per rule 9 of the PoPS Rules, the place of provision of the following services shall be the 
location of the service provider:  
(a) Services provided by a banking company, or a financial institution, or a non-banking 

financial company, to account holders;  
(b) Online information and database access or retrieval services; 
(c) Intermediary services; 
(d) Service consisting of hiring of all means of transport other than,- 

(i) aircrafts, and 
(ii) vessels except yachts, 
upto a period of one month. 

Exercise 

1. Determine the place of provision of service in each of the following independent cases:- 

(i) ABC School of Business, a management school located in USA, intends to organize road 
show in Delhi. Mr. A, provides event management services in relation to such road show. 

(ii) An Indian Fashion Designing firm hosts a show at Toronto, Canada. The firm receives 
services of Canadian Event Manager.  

(iii) A helicopter of Pawan Hans Ltd (India based) develops a technical snag in Nepal.  The 
engineers are deputed by Hindustan Aeronautics Ltd., Bangalore, to undertake repairs at the 
site in Nepal.  

2. Determine the place of provision of service in each of the following independent cases:- 

(i) A consignment of cut flowers is consigned from Chennai to Amsterdam. 

(ii) A consignment of crystal ware is consigned from Paris to New Delhi. 

(iii) A video game or a movie-on-demand is provided as on-board entertainment during the 
Kolkata-Delhi leg of a Bangkok-Kolkata-Delhi flight. 

(iv) A video game or a movie-on-demand is provided on a Delhi-Kolkata-Bangkok-Jakarta flight 
during the Bangkok-Jakarta leg. 
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For the sake of brevity Point of Taxation Rules, 2011 have been referred to as PoTR. 
Question 1 

Determine the point of taxation and due date of e-payment of service tax in each of following 
independent cases: 

S. 
No. 

Date of completion 
of service 

Date of invoice Date on which payment is received 

1. 10.04.20XX 05.05.20XX 20.05.20XX 
2. 10.04.20XX 05.05.20XX 25.04.20XX 
3. 10.04.20XX 05.05.20XX 25.04.20XX (Part) and 20.05.20XX 

(remaining) 
4. 10.04.20XX 05.05.20XX 06.04.20XX (Part) and 09.04.20XX 

(remaining) 
5. 10.04.20XX 05.05.20XX 06.04.20XX (Part) and 01.05.20XX 

(remaining) 
6. 10.04.20XX 16.05.20XX 20.05.20XX 
7. 10.04.20XX 16.05.20XX 05.04.20XX (Part) and 14.05.20XX 

(remaining) 

Assume that the service is provided by a company in all the above cases.   
Answer 
As per rule 3 of the PoTR, in case the invoice is issued within the prescribed period of 30 days 
from the date of completion of provision of service, point of taxation is:- 
(i) date of invoice 
  or 
(ii) date of payment  
whichever is earlier. 
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However, in case the invoice is not issued within 30 days of the completion of the provision of 
the service, point of taxation is:- 
(i) date of completion of service 
  or 
(ii) date of payment  
whichever is earlier. 
Accordingly, the point of taxation in each of the given cases is as follows: 

S. 
No. 

Date of 
completion 
of service 

Date of 
invoice 

Date on 
which 
payment is 
received 

Point of taxation Due date of e-
payment of 
service tax  

1. 10.04.20XX 5.05.20XX 20.05.20XX 05.05.20XX 06.06.20XX  
2. 10.04.20XX 05.05.20XX 25.04.20XX 25.04.20XX 06.05.20XX 
3. 10.04.20XX 05.05.20XX Part payment 

on 
25.04.20XX 
remaining on 
20.05.20XX  

25.04.20XX for the 
part payment and 
05.05.20XX for the 
remaining amount 

06.05.20XX for 
the part 
payment and 
06.06.20XX for 
the remaining 
amount  

4. 10.04.20XX 05.05.20XX Part payment 
on 
06.04.20XX 
and 
remaining on 
09.04.20XX  

06.04.20XX for the 
part payment and 
09.04.20XX for the 
remaining amount 

06.05.20XX for 
total payment  

5. 10.04.20XX 05.05.20XX Part payment 
on 
06.04.20XX 
and 
remaining on 
01.05.20XX  

06.04.20XX for the 
part payment and 
01.05.20XX for the 
remaining amount 

06.05.20XX for 
the part 
payment and 
06.06.20XX for 
the remaining 
amount 

6. 10.04.20XX 16.05.20XX 20.05.20XX 10.04.20XX 06.05.20XX  
7. 10.04.20XX 16.05.20XX Part payment 

on 
05.04.20XX 
and 
remaining on 
14.05.20XX  

05.04.20XX for the 
part payment and 
10.04.20XX for the 
remaining amount 

06.05.20XX for 
total payment 
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Question 2 

Renu Ltd. enters into a contract with XYZ Ltd. for construction of a new building to be used 
primarily for commercial purposes for a total consideration of ` 150 lakh on 02.07.2015.  As 
per the terms of contract, Renu Ltd. is required to make payment at different stages of 
completion of the building namely, 50%, 75% and 100%.   

Determine the point of taxation using relevant details given as under: 

Stage Date  Date of 
issuance of 
invoice 

Date of 
payment 

Amount 
paid (`) 

Initial booking   02.07.2015 02.07.2015 02.07.2015 15 lakh  
50% completion of 
building  

15.03.2016 22.03.2016 29.03.2016 60 lakh  

75% completion of 
building  

20.06.2016 24.07.2016 25.07.2016 35 lakh 

100% completion of 
building  

30.09.2016 21.10.2016 20.10.2016 40 lakh  

Note: A certificate from a Chartered Engineer registered with the Institution of Engineers 
(India) has been obtained with respect to each stage (viz., 50%, 75% and 100%) of completion 
of building. 

Answer  
Since in the present case, the construction services are provided by Renu Ltd. to XYZ Ltd. 
under a contract for a period exceeding three months with the obligation for payment 
periodically, such services would fall within the ambit of term “continuous supply of service” as 
per rule 2(c) of the PoTR.  The point of taxation in case of continuous supply of services is 
determined in accordance with provisions of rule 3 of PoTR.   
Further, it is important to note that in case of continuous supply of service where the provision 
of the whole or part of the service is determined periodically on the completion of an event in 
terms of a contract, which requires service receiver to make any payment to service provider, 
the date of completion of each such event as specified in the contract shall be deemed to be 
the date of completion of provision of service.  
Accordingly, the point of taxation with respect to each of the stages of completion is as follows: 

Stage of Completion  Point of taxation  
Initial booking 02.07.2015 as the date of completion of service, date of issuance 

of invoice and date of payment are the same. 
50%  Since invoice has been issued within 30 days of completion of 

service, point of taxation is date of invoice (22.03.2016) or date of 
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payment (29.03.2016) whichever is earlier, i.e. 22.03.2016  
75% Since invoice has not been issued within 30 days of completion of 

service, point of taxation is date of completion of service 
(20.06.2016) or date of payment (25.07.2016) whichever is 
earlier, i.e. 20.06.2016 

100% Since invoice has been issued within 30 days of completion of 
service, point of taxation is date of invoice (21.10.2016) or date of 
payment (20.10.2016) whichever is earlier, i.e. 20.10.2016 

Question 3 

Blue Ltd. imports business support services from Green Inc of USA on 13.01.20XX.  The 
relevant invoice for $ 1,20,000 is raised by Green Inc. on 18.01.20XX. Blue Ltd. makes the 
payment against the said invoice as follows: 

Case I 22.02.20XX 
Case II 27.05.20XX 

Determine point of taxation in each of the aforesaid cases. 

Answer  
In case of taxable services provided by any person which is located in a non-taxable territory 
and received by any person located in the taxable territory, person liable to pay service tax is 
the recipient of such service [Notification No. 30/2012 ST dated 20.06.2012].  Hence, in the 
given case, since the business support service has been provided by Green Inc (located in 
non-taxable territory) and has been received by Blue Ltd. (located in the taxable territory), 
Blue Ltd. is liable to pay service tax (i.e., under reverse charge mechanism). 
The point of taxation in respect of persons required to pay tax under the reverse charge 
mechanism, is the date on which payment is made. However, where the payment is not made 
within a period of 3 months of the date of invoice, the point of taxation will be the date 
immediately following the said period of three months. [Rule 7 of the PoTR]. 
In view of the aforesaid provisions, the point of taxation in each of the given cases will be as under: 

CASE Point of taxation 
CASE I Since the importing company i.e. Blue Ltd makes the payment within the three 

months from the date of invoice, the point of taxation will be date of payment i.e. 
22.02.20XX 

CASE II As Blue Ltd. makes the payment after three months from the date of invoice, point 
of taxation will be the date immediately following the said period of three months.  
Thus, point of taxation is 19.04.20XX. 
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3.5  Service Tax 

Question 4 
As per Point of Taxation Rules 2011, what will be the point of taxation when services are 
received from “Associated Enterprises” located outside India? 
Answer  
As per second proviso to rule 7 of the PoTR, where services are received from “associated 
enterprises” located outside India, point of taxation is:- 
(a) the date of debit in the books of account of the person receiving the service 

  or 

(b) date of making the payment,  

whichever is earlier. 
Question 5 
Apte & Apte Ltd. is located in India and holding 51% of shares of Wilson Inc, a USA based 
company.  Wilson Inc provides business auxiliary services to Apte & Apte Ltd.  From the 
following details, determine the point of taxation for Apte & Apte Ltd: 

Agreed consideration US $1,00,000 
Date on which services are provided by Wilson Inc 16-9-20XX 
Date on which invoice is issued by Wilson Inc 19-9-20XX 
Date of debit in the books of account of Apte & Apte Ltd. 30-9-20XX 
Date on which payment is made by Apte & Apte Ltd. 23-12-20XX 

Answer 
Since, Apte & Apte Ltd. holds 51% shares of Wilson Inc, Apte & Apte Ltd. and Wilson Inc will 
be ‘associated enterprises’ as per section 92A of the Income-tax Act, 1961.  As per rule 7 of 
the PoTR, in case of associated enterprises, where the person providing the service is located 
outside India, the point of taxation is the earlier of the following two dates: 

Date of debit in the books of account of person receiving the service 
[which is Apte & Apte Ltd. in the present case] 

30.09.20XX 

Or  
Date of making the payment [by Apte & Apte Ltd. in the present case] 23.12.20XX 

Thus, point of taxation will be 30.09.20XX. 
Question 6 
Prabhu Ltd. has obtained a patent for a process to extract coal from mines in February, 2013.  
Prabhu Ltd. entered into an agreement with Arti Ltd. in April, 2013 to allow Arti Ltd. to use its 
patented process to extract coals from mines for next three years.  The consideration payable 
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by Arti Ltd. for using the patented process has been fixed @ ` 1000 per tonne of coal 
extracted.  The quantum of coal extracted by Arti Ltd. and other relevant details are given in 
the following table:  

Financial Year Output [in tonnes] Date of issuance of 
invoice 

Date of receipt of 
payment 

2013-14 2,000 05.07.2014 26.08.2014 
2014-15 3,000 13.04.2015 03.04.2015 
2015-16 4,000 11.04.2016 20.05.2016 

You are required to determine the point of taxation in the above case. 

Answer  
Rule 8 of the PoTR, inter alia, applies in respect of payments pertaining to patents, where the 
whole amount of the consideration for the provision of service is not ascertainable at the time 
when service was performed, and subsequently the use or the benefit of these services by a 
person other than the provider gives rise to any payment of consideration. The service shall 
be treated as provided each time when a payment in respect of such use or the benefit is 
received by the provider in respect thereof, or an invoice is issued by the provider, whichever 
is earlier. 
Since in the given case, whole amount of the consideration for the provision of patent is not 
ascertainable at the time when service was performed and subsequently the use of these 
services by Arti Ltd. gives right to any payment of consideration, both the conditions specified 
in rule 8 get satisfied. Therefore, the point of taxation of Prabhu Ltd. for various financial 
years, determined as per rule 8, is as under: 

Financial Year Point of Taxation  Reason 

2013-14 05.07.2014 Date of issuance of invoice [05.07.2014] falls 
before date of payment [26.08.2014] 

2014-15 03.04.2015 Date of payment [03.04.2015] precedes date 
of issuance of invoice [13.04.2015] 

2015-16 11.04.2016 Date of issuance of invoice [11.04.2016] falls 
before date of payment [20.05.2016] 

Question 7 

HMV Ltd. obtains the copyright of classic songs of a famous singer recorded in a Compact 
Disk [CD].  It temporarily transferred the copyright to Babar Cassettes Industries Ltd. 
[hereinafter abbreviated as “BCI Ltd.”] on 20.04.2013 at a consideration fixed @ ` 10/- per CD 
sold by BCI Ltd.  The no. of CDs sold by BCI Ltd. during different financial years as well as 
other relevant details is given in the following table: 
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Relevant 
Year  

No. of CDs 
sold 

Date of issuance of invoice 
by HMV Ltd. 

Date of receipt of 
payment from BCI Ltd.  

2013-14 4,00,000 29.07.2014 16.08.2014 
2014-15 6,00,000 03.06.2015 23.05.2015 
2015-16 7,00,000 16.05.2016 16.05.2016 

You are required to determine the point of taxation in the above case.  Ignore exemption, if 
any, available on the said service.  

Answer 
Since in the given case, whole amount of the consideration for the provision of service is not 
ascertainable at the time when service was performed, and subsequently the use of these 
services by a person other than the provider gives right to payment of consideration, the 
service shall be treated as having been provided each time when a payment in respect of such 
use or the benefit is received by the provider in respect thereof, or an invoice is issued by the 
provider, whichever is earlier [Rule 8 of the PoTR].  Therefore, the point of taxation for HMV 
Ltd. for various financial years, determined as per rule 8, is as under: 

Financial 
Year 

Point of 
taxation  

Reason 

2013-14 29.07.2014 Date of issuance of invoice [29.07.2014] falls before 
date of payment [16.08.2014] 

2014-15 23.05.2015 Date of payment [23.05.2015] precedes date of 
issuance of invoice [03.06.2015] 

2015-16 16.05.2016 Date of issuance of invoice [16.05.2016] as well as 
date of receipt of payment [16.05.2016] is same. 

Question 8 

Mr. A is the author and copyright-owner of a book.  He enters into an agreement with ABC 
Publishers on 15.07.20XX. As per the terms of agreement, Mr. A transfers the copyright to 
said publishers for a lump sum consideration of ` 10,00,000/-. The other relevant details are 
as under: 

Date Particulars 
15.07.20XX Issue of invoice by Mr. A 
27.11.20XX Receipt of lump sum consideration of ` 10,00000/- 

Determine point of taxation in the above case.  Ignore exemption, if any, available on the said 
service.  
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Answer  
Since in the present case the whole amount of consideration i.e., ` 10,00,000/- is ascertained 
at the time of entering into agreement itself, one of the essential requirements of rule 8 does 
not get satisfied. Resultantly, rule 8 becomes inapplicable in the present case. Thus, point of 
taxation will be determined in accordance with rule 3 of the PoTR in the following manner: 
Since invoice has been issued within 30 days from the date of completion of provision of 
service [which in the present case is the date of entering into agreement], earlier of the 
following dates will be the Point of Taxation: 

Date of invoice 15.07.20XX 
Date of payment  27.11.20XX 

Thus, point of taxation is 15.07.20XX. 
Question 9 
On the basis of following information, determine the 'Point of Taxation' as per rule 3 of PoTR:- 

S. 
No.  

Event  Date  

(1) Commencement of providing of service  05-06-20XX 
(2) Completion of service 10-10-20XX 
(3) Invoice issued 20-10-20XX 
(4) Payment received by cheque and entered in the books 15-10-20XX 
(5) Amount credited in Bank A/c 25-10-20XX 

Answer  
In the given case, since the invoice is issued within the prescribed period of 30 days from the 
date of completion of provision of service, the point of taxation, as per rule 3 of PoTR shall be: 
(a) Date of invoice (i.e. 20.10.20XX) 
  or  
(b) Date of receipt of payment (i.e. 15.10.20XX) [Refer note below] 
whichever is earlier, i.e. 15.10.20XX 
Note: As per rule 2A of the PoTR, date of payment is:- 
(a) date on which the payment is entered in the books of account (i.e. 15.10.20XX) 

      or 
(b) date on which the payment is credited to the bank account of the person liable to pay tax 

(i.e. 25.10.20XX) 
whichever is earlier, i.e. 15.10.20XX. 
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Question 10 
Determine whether the following services amount to continuous supply of service in the 
following independent cases:- 
(i) XYZ & Co., a firm of interior decorators, enters into a contract with Mr. Mehta on 

01.02.20XX for doing up the interiors of his newly constructed home for a total 
consideration of ` 60 lakh.  As per the terms of the contract, XYZ & Co. will complete the 
work by 31.07.20XX and consideration will be paid in six equal instalments on the first 
day of each month covered during the period of contract.   

(ii) Mr. Kapoor has taken a mobile connection from Cell Two, a telecom service provider, on 
10.01.20XX.  However, on account of poor service, he discontinued the services of Cell 
Two on 15.03.20XX.   

Answer 
(i) As per rule 2(c) of PoTR, continuous supply of service, inter alia, means any service 

which is provided, or agreed to be provided continuously or on recurrent basis, under a 
contract, for a period exceeding three months with the obligation for payment periodically 
or from time to time.  Since in the given case, service is provided for a period of six 
months with the obligation of periodic payment, the same will amount to continuous 
supply of service. 

(ii) As per rule 2(c) of PoTR, continuous supply of service, inter alia, includes any service 
where the Central Government, by a notification in the Official Gazette, prescribes 
provision of a particular service to be a continuous supply of service, whether or not 
subject to any condition.   
In this regard, Central Government has notified that provision of, inter alia, 
telecommunication services shall be treated as continuous supply of service.   
Since in the given case, service provided is telecommunication service, the provision 
thereof would amount to continuous supply of service irrespective of the period for which 
the service has been rendered.  

Question 11 
Surbhi Limited entered into a contract with Meena Limited for construction of a new building to 
be used primarily for the purpose of commerce or industry for a total consideration of ` 500 
lakh on May 01, 20XX.  The said services fall within the purview of 'works contract services'. 
The initial booking amount of ` 100 lakh was billed and received on the date of contract itself. 
It was further agreed that ` 170 lakh, ` 140 lakh, ` 90 lakh respectively would be received on 
completion of 50%, 75% and 100% of the construction work of the building. Determine the 
point of taxation in respect of each of following stages of completion with the help of relevant 
details furnished as under: 
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Stage % of completion 
of the building  

Date of 
completion 

Date of issuance 
of invoice  

Date of payment of 
stipulated amount  

I 50% June 20, 20XX June 30, 20XX August 25, 20XX 
II 75% July 30, 20XX September 25, 

20XX 
August 30, 20XX 

III 100% September 25, 
20XX 

October 03, 20XX October 01, 20XX 

A certificate from Chartered Engineer registered with Institution of Engineers has been 
obtained for each stage of completion of the building. 
Give brief reasons for your answer.   
Answer 
Works contract service is notified as a “continuous supply of service” vide Notification No. 
38/2012 ST dated 20.6.2012 issued under rule 2(c) of PoTR.  In case of continuous supply of 
service, the date of completion of each event which requires the service receiver to make any 
payment to service provider, as specified in the contract shall be deemed to be the date of 
completion of provision of service [Clause (i) of proviso to rule 3 of PoTR]. The point of 
taxation will, then, be determined accordingly in terms of provisions of rule 3 of PoTR.  
Therefore, in the given case, the date of completion of various stages of construction - which 
require payments to be made (including initial booking) - will be considered as dates of 
completion of service and point of taxation will be determined in accordance with rule 3 as under: 

Stage of 
Completion 

Point of taxation 

Initial booking May 01, 20XX as the date of completion of service, date of issuance of 
invoice and date of payment are the same. 

50% Since invoice has been issued within 30 days of completion of service 
(June 20, 20XX), point of taxation is date of invoice (June 30, 20XX) or 
date of payment (August 25, 20XX) whichever is earlier, i.e. June 30, 
20XX. 

75% Since invoice has not been issued within 30 days of completion of service 
(July 30, 20XX), point of taxation is date of completion of service (July 
30, 20XX) or date of payment (August 30, 20XX) whichever is earlier, i.e. 
July 30, 20XX. 

100% Since invoice has been issued within 30 days of completion of service 
(September 25, 20XX), point of taxation is date of invoice (October 03, 
20XX) or date of payment (October 01, 20XX) whichever is earlier, i.e. 
October 01, 20XX. 
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Question 12 

Briefly explain the manner of determination of rate of exchange for purpose of payment of 
service tax. 

Answer 
Rule 11 of Service Tax Rules, 1994 provides that the rate of exchange for the purpose of 
payment of service tax is the rate applicable as per the generally accepted accounting 
principles on the date when point of taxation arises in terms of PoTR. 

Exercise 

1. Discuss briefly the provisions relating to residual rule of Point of Taxation Rules, 2011. 

2. What will be the date of payment in case of change in effective rate of tax as per Point of 
Taxation Rules, 2011. 

3. Explain the meaning of continuous supply of service as per Point of Taxation Rules, 2011. 

© The Institute of Chartered Accountants of India



 4 
Valuation of Taxable Services 

For the sake of brevity, Swachh Bharat Cess and Krishi Kalyan Cess have been referred to as 
SBC and KKC respectively. 

Question 1 
Compute service tax liability as per rule 2A(i) of the Service Tax (Determination of Value) 
Rules, 2006 from the following particulars: 

Gross amount (excluding all taxes) charged by the service provider for 
providing works contract service 

` 1,00,000 

Actual value of material transferred in the above works contract (VAT under 
the relevant State VAT Law has been paid on this value) 

` 70,000 

Excise duty paid on inputs ` 8,750 
Service tax paid on input services ` 1,400 
SBC paid on input services 
KKC paid on input services 

` 50 

` 50 

Excise duty paid on the capital goods, purchased during the year, used in 
the provision of works contract service  

` 1,000 

Rate of service tax (including SBC & KKC) 15% 

Answer 
Computation of service tax liability as per rule 2A(i) of the Service Tax (Determination of 
Value) Rules, 2006 

Particulars Amount (`) 
Gross amount charged 1,00,000 
Less: Actual value of goods transferred (Note-1)    70,000  
Value of service portion in the execution of works contract    30,000 
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4.2 Service Tax 

Particulars Service 
tax @ 

14% (`) 

SBC @ 
0.5% 

(`) 

KKC @ 
0.5% (`) 

Service tax on ` 30,000  4,200 150 150 
Less: CENVAT credit on inputs (Note-2) - - - 
  CENVAT credit on input services (Note-3) 1,400 - 50 
  CENVAT credit on capital goods (50%) (Note-4)    500       -      -   
Service tax liability 2,300 150 100 

Total service tax liability including cesses - ` 2,550    

Notes:  
1. Since VAT has been paid on the actual value of property in goods transferred in the 

execution of the works contract, such value adopted for the purposes of payment of VAT 
has been taken as the value of property in goods transferred in the execution of the said 
works contract [Clause (c) of Explanation to rule 2A(i) of the Valuation Rules]. 

2. CENVAT credit of duties or cess paid on any inputs, used in or in relation to the said 
works contract, is not available [Explanation 2 to rule 2A of the Valuation Rules]. 

3. Since SBC is not CENVATable, so CENVAT credit of SBC paid on input services is not 
allowed. 

4. Only 50% of the duty paid on the capital goods is available as CENVAT credit, in the 
current year [Rule 4(2)(a) of the CENVAT Credit Rules, 2004]. 

Question 2 
Robinson Bank Ltd. furnishes the following information relating to services provided and the 
gross amount received.  Compute the value of taxable service and service tax payable: 

  ` (Lakhs) 
(i) Administration charges collected for extending home loans  10 
(ii) Discount earned on bills discounted 4.5 
(iii) Value of sale and purchase of forward contract  5.7 
(iv) Charges received on credit card and debit card facilities extended 3.8 
(v) Commission received for service rendered to Government for tax 

collection 
6.0 

(vi) Margin earned on reverse repo transaction 25.0 

Note: Robinson Bank Ltd. is not eligible for small service providers’ exemption under 
Notification No. 33/2012 – ST dated 20.06.2012.  Rate of service tax is 15% (including SBC & 
KKC). 
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Answer  
Computation of value of taxable service and service tax payable by Robinson Bank Ltd. 

Sl. 
No.  

Particulars Amount  
(`) 

(i) Administration charges for extending home loans [Note 1] 10,00,000 
(ii) Discount earned on bills discounted [Note 2] - 
(iii) Value of sale and purchase of forward contract [Note 3] - 
(iv) Charges received on credit and debit card facilities 

extended [Note 4] 
3,80,000 

(v) Commission received for service rendered to Government 
for tax collection [Note 5] 

6,00,000 

(vi) Margin earned on reverse repo transaction [Note 6] - 
 Total  19,80,000 
 Value of taxable service [` 19,80,000 x 100/115] rounded 

off [since total amount received are given] 
17,21,739 

 Service tax payable [ ` 17,21,739 × 14%] (rounded off) 2,41,043 
 Add: SBC [` 17,21,739 × 0.5%] (rounded off) 

KKC [` 17,21,739 × 0.5%] (rounded off) 
Total service tax payable including cesses (rounded off) 

8,609 
    8,609 
2,58,261 

Notes: 
1. Service of extending loans in so far as the consideration is represented by way of interest 

is covered in the negative list.  However, any charges collected over and above the 
interest represent taxable consideration and is thus, liable to service tax.   

2. Services of bills discounting, to the extent the consideration is represented by way of 
discount, is covered in the negative list of services as such discounting is also a manner 
of extending credit facility or a loan.  

3. Sale or purchase of forward contracts, being transaction in money, is outside the scope 
of the definition of service.   

4. Credit extended through credit and debit cards is not in the nature of loan or advance for 
interest and thus, the charges received on account of such extended credit is in fact, the 
consideration for the services rendered by way of credit card.   

5. Commission received for service rendered to Government for tax collection is neither 
transactions in money which is excluded from the definition of service nor covered in 
negative list or under any exemption notification and is thus, liable to service tax.   

6. Reverse repo being a security, which is goods is excluded from the definition of service.   
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Question 3  
Compute the value of taxable service and service tax liability in each of the following 
independent cases:  

Services rendered Amount (`) 
Sale of space for advertisement in newspaper 
Services related to preparation of advertisement 
Sale of time for advertisement to be broadcast on radio 
Advertising via banners at public places  
Sale of time for advertisement to be broadcast on TV Channel 
Sale of space for advertisement in yellow pages 
Advertising via aerial bill-boards  
Canvassing advertisement for publishing on a commission basis 

45,000 
85,000 
65,000 
50,000 

1,00,000 
25,000 
90,000 
35,000 

Note: All the charges stated above are exclusive of service tax and none of the service 
providers is eligible for Small service providers’ exemption.  Rate of service tax is 15% 
(including SBC & KKC). 

Answer 
Selling of space for advertisements in print media is included in the negative list of services 
under clause (g) of section 66D of the Finance Act, 1994.  Thus, the service tax levy extends 
to advertisement in all media except print media.  Hence, sale of time for advertisement in 
radio and TV channel are liable to service tax.  Similarly, advertising via banners at public 
places and aerial bill boards are also liable to service tax.   
As per section 65B(39a) of the Finance Act, 1994, print media inter alia means newspaper but 
does not include yellow pages.  Hence, sale of space for advertisements in newspapers is not 
liable to service tax but sale of space for advertisements in yellow pages attracts service tax. 
Services relating to preparation of advertisements and canvassing advertisement for 
publishing on a commission basis are liable to service tax since they are not included in the 
negative list.  

Particulars Value of taxable 
service (`) 

Service tax 
liability 

(including 
SBC & 

KKC) (`) 
Sale of space for advertisement in newspaper -  - 
Services related to preparation of advertisement 85,000 12,750 
Sale of time for advertisement to be broadcast on radio 65,000 9,750 
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Advertising via banner at public places 50,000 7,500 
Sale of time for advertisement to be broadcast on TV 
Channel 

1,00,000 15,000 

Sale of space for advertisement in yellow pages 25,000 3,750 
Advertising via aerial bill-boards  90,000 13,500 
Canvassing advertisement for publishing on a 
commission basis 

35,000 5,250 

Question 4 
Shambhu Pvt. Ltd. was awarded a contract for providing floor and wall tiling services in 
respect of a building located in Delhi, by Nath Ltd.  As per the terms of contract, Shambhu Pvt. 
Ltd. was to provide all the required material for execution of the contract.  However, a portion 
of the material was also provided by Nath Ltd.   

Whether the services provided by Shambhu Pvt. Ltd. are subject to service tax? If yes, 
determine the service tax liability of Shambhu Pvt. Ltd. from the following particulars- 

Particulars (`) 
Gross amount (excluding all taxes) charged by the Shambhu Pvt. Ltd. for 
the contract  

6,00,000 

Fair market value of the material supplied by Nath Ltd. (determined in 
accordance with the generally accepted accounting principles) 

1,00,000 

Amount charged by Nath Ltd. for the material (inclusive of VAT) 60,000 
Excise duty paid on inputs 12,750 
Service tax paid on input services 5,600 
SBC paid on input services 200 
KKC paid on input services 200 
Excise duty paid on capital goods, purchased during the year, used in the 
contract  

4,000 

Note: Rate of service tax is 15% (including SBC & KKC). 

Answer 
The contract entered into by Shambhu Pvt. Ltd. requires the provision of both services and 
material and is for the purpose of carrying out completion of an immovable property.  
Therefore, it falls within the scope of term ‘works contract’ as defined under section 65B(54) of 
the Finance Act, 1994.  As per section 66E(h) of Finance Act, 1994, service portion in the 
execution of a works contract is a declared service and thus, service provided by Shambhu 
Pvt. Ltd. would be liable to service tax.  

© The Institute of Chartered Accountants of India



4.6 Service Tax 

Since, in the given case, the value of the service portion in the execution of the works contract 
cannot be determined as per rule 2A(i) of Service Tax (Determination of Value) Rules, 2006, 
the value will have to be determined as per rule 2A(ii)(B)(ii).   
As per rule 2A(ii)(B)(ii), in case of works contracts involving completion and finishing services 
such as floor and wall tiling of an immovable property, service tax shall be payable on  70% of 
the total amount charged for the works contract.  Further, explanation 1(b) to rule 2A stipulates 
that total amount means the sum total of the gross amount charged for the works contract and 
the fair market value of all goods and services supplied in or in relation to the execution of the 
works contract, whether or not supplied under the same contract or any other contract, after 
deducting –  
(i) the amount charged for such goods or services, if any; and 
(ii) the value added tax or sales tax, if any, levied thereon. 
In accordance with said provisions, service tax liability would be as follows: 

Particulars (`) 
Gross amount (excluding all taxes) charged by Shambhu Pvt. Ltd. for the 
contract  

6,00,000 

Add: Fair market value of the material supplied by Nath Ltd.  1,00,000 
Less: Amount charged by Nathu Ltd. for the material (including VAT)    60,000  
Total amount charged 6,40,000 
Value of service portion in the execution of works contract (70% of 
6,40,000)  

 4,48,000 

 

Particulars Service 
tax @ 

14% (`) 

SBC @ 
0.5% 

(`) 

KKC @ 
0.5% 

(`) 
Service tax on ` 4,48,000  62,720 2,240 2,240 
Less: CENVAT credit on inputs (Note-1) - - - 
  CENVAT credit on input services (Note-2) 5,600 - 200 
  CENVAT credit on capital goods (50%) (Note-3)   2,000        -        -   
Service tax liability 55,120 2,240 2,040 

Total service tax liability including cesses - ` 59,400    

Notes:  
1. CENVAT credit of duties or cess paid on any inputs, used in or in relation to a works 

contract, is not available [Explanation 2 to rule 2A of the Valuation Rules]. 
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2. Since SBC is not CENVATable, so CENVAT credit of SBC paid on input services is not 
allowed. 

3. Only 50% of the duty paid on the capital goods is available as CENVAT credit, in the 
current year [Rule 4(2)(a) of the CENVAT Credit Rules, 2004]. 

Question 5 
Compute in each of the following independent cases, the taxable value of services provided by 
an authorized dealer in foreign exchange to its customers. Show working notes as may be 
required. 
(i)  2500 US $ are sold by Mr. Adani to the 'Sewak Cook', an authorized dealer @  

` 62.50 per US $. The RBI reference rate is ` 63.00 for that day. 
(ii)  ` 80,00,000 is changed into Canadian $ and the exchange rate offered is ` 50 per 

Canadian $. RBI reference rate for conversion of INR into Canadian $ is not available. 
(iii)  Mr. Exchange gets 1,00,000 Euro converted into 5,00,000 Dirham. RBI reference rate is 

1 Euro = ` 70 and 1 Dirham = ` 16, for that day. 

Answer 
(i) Value of taxable service = (RBI reference rate for US $ – Selling rate for US $) × Total units of 

US $ [Rule 2B of the Service Tax (Determination of Value) Rules, 2006] 
 =` (63-62.50) × 2,500 = ` 1,250 
(ii) First proviso to rule 2B of the aforesaid rules provides that if the RBI reference rate for a 

currency is not available: 
 Value of taxable service = 1% of the gross amount of Indian Rupees provided/received by 

money changer  
 =1% of ` 80,00,000 =` 80,000 
(iii) Second proviso to rule 2B of the aforesaid rules provides that in case neither of the 

currencies exchanged is Indian Rupee:  
 Value of taxable service = 1% of the lesser of the two amounts the money changer would 

have received by converting any of the two currencies into Indian Rupee at that time at the 
reference rate provided by RBI  
Hence, in the given case, value of taxable service would be 1% of the lower of the 
following:- 
(a) Euro 1,00,000 × ` 70 = ` 70,00,000 
(b) Dirham 5,00,000 × ` 16 = ` 80,00,000 
Value of taxable service = 1% of ` 70,00,000 = ` 70,000 
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Question 6 

Following independent services were provided in the month of October, 20XX: 

Services rendered Amount 
(`) 

Advertising through mobile SMS and e-mails 10,00,000 
Sale of space for advertisement in newspaper 6,50,000 
Sale of space for advertisement in Doon Yellow Pages  50,000 
Sale of space for advertisement in business directories 40,000 
Advertisement by means of banner at public places 75,000 
Advertisement on cover and back pages of 'Books' 1,20,000 

Compute the service tax liability in each of the aforesaid cases assuming that all the charges 
stated above are exclusive of service tax.  Ignore exemption for small service providers. Rate 
of service tax is 15% (including SBC & KKC). 
Provide suitable notes to your answer. 

Answer 
Computation of service tax liability  

Particulars Value of 
taxable 

service (`) 

Service tax 
liability 

(including 
SBC & 

KKC) (`) 
Advertising through mobile SMS and e-mails [Refer Note 
below] 

10,00,000 1,50,000 

Sale of space for advertisement in newspaper [Refer Note 
below] 

- - 

Sale of space for advertisement in Doon Yellow Pages 
[Refer Note below] 

50,000 7,500 

Sale of space for advertisement in business directories 
[Refer Note below] 

40,000 6,000 

Advertisement by means of banner at public places [Refer 
Note below] 

75,000 11,250 

Advertisement on cover and back pages of books [Refer 
Note below] 

- - 
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Note:  As per clause (g) of section 66D of the Finance Act, 1994, selling of space for 
advertisements only in print media is included in the negative list of services. Further, 
definition of print media includes books and newspaper, but excludes yellow pages and 
business directories [Clause (39a) of section 65B of the Finance Act, 1994]. 

Question 7 
Mark Agro Products Ltd. furnishes the following details of various services provided by it in the 
month of August, 20XX: 

Sr. No. Particulars Amount (`) 
1. Rearing of silkworm and horticulture 2,50,000 
2. Plantation of tea and coffee 2,00,000 
3. Renting of vacant land for performing marriage ceremony 4,50,000 
4. Sale of wheat on commission basis 50,000 
5. Sale of rice on commission basis 2,00,000 

Compute the value of taxable services and the service tax liability of Mark Agro Products Ltd. 
for the month of August, 20XX.  Company has paid ` 4,00,000 as service tax during the 
preceding financial year.  Service tax has been charged separately wherever applicable. Rate 
of service tax is 15% (including SBC & KKC).  

Answer 
Computation of value of taxable service and service tax payable thereon by Mark Agro 

Products Ltd. for August, 20XX 

Particulars ` 
Rearing of silkworm and horticulture (Note-1) - 
Plantation of tea and coffee (Note-1) - 
Renting of vacant land for performing marriage ceremony (Note-2) 4,50,000 
Sale of wheat on commission basis (Note-3) - 
Sale of rice on commission basis (Note-4) 2,00,000 
Value of taxable service 6,50,000 
Service tax @ 14% [` 6,50,000 × 14%] (Note-5) 91,000 
Add: SBC @ 0.5% [` 6,50,000 × 0.5%]  
KKC @ 0.5% [` 6,50,000 × 0.5%]  
Total service tax liability including cesses 

3,250 
 3,250 

97,500 
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Notes: 
1. Rearing of silkworm, horticulture and plantation of tea and coffee, being agriculture in 

terms of definition of agriculture, are covered in negative list and hence not taxable 
[Section 66D(d)(i) read with section 65B(3) of the Finance Act, 1994] 

2. Renting of vacant land for marriage ceremony, being unrelated to agriculture, is not 
covered in negative list and thus, is taxable - Section 66D(d)(iv) of the Act. 

3. Since wheat is an agricultural produce, its sale on commission basis is covered in 
negative list and hence, not taxable - Section 66D(d)(vi) read with section 65B(5) of the 
Act. 

4. Since rice is not an agricultural produce, its sale on commission basis would be taxable - 
Section 66D(d)(vi) and Section 65B(5) of the Finance Act, 1994 read with Circular 
No.177/03/2014 – ST dated 17.02.2014. 

5. As Mark Agro products Ltd. has paid service tax of ` 4,00,000 during the preceding 
financial year, it is not eligible for small service providers’ exemption under Notification 
No. 33/2012 ST dated 20.06.2012, in the current financial year. 

Question 8 
Hemang Ltd. carried out following works, all of which are liable to State sales-tax/VAT as 
transfer of property is involved in the execution of such works contract:-  
(i) New constructions: ` 60 lakh 

(ii) Additions and alterations to damaged structures on land to make them workable:  
` 40 lakh; 

(iii)  Maintenance and servicing of goods: ` 20 lakh; 

(iv)  Maintenance and repairs of immovable property: ` 25 lakh; 

(v)  Glazing and plastering of an immovable property: ` 30 lakh. 

Compute the taxable value of services involved in the execution of aforesaid works-contract 
assuming that the amounts given above represent the total amount charged for the works 
contract excluding all taxes. 

Answer 
Computation of value of taxable services involved in the execution of works contract  

Particulars ` (in lakh) 
New constructions (` 60 lakh x 40%) [Note 1] 24.00 
Additions and alterations to damaged structures on land to make them 
workable (` 40 lakh x 40%) [Note 1] 

16.00 
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Maintenance and servicing of goods (` 20 lakh x 70%) [Note 2] 14.00 
Maintenance and repairs of immovable property (` 25 lakh x 70%) [Note 3] 17.50 
Glazing and plastering of an immovable property (` 30 lakh x 70%) [Note 3] 21.00 
Total taxable value of services 92.50 

Notes: 
1. New constructions and additions and alterations to damaged structures on land to make 

them workable are original works and value of service portion for original works is 40% of 
the total amount charged for the works contract [Rule 2A(ii)(A) read with clause (a) of 
Explanation 1 to rule 2A of the Service Tax (Determination of Value) Rules, 2006]. 

2. Value of service portion in works contracts for maintenance and servicing of goods,  
maintenance and repairs of immovable property and glazing and plastering of an 
immovable property is 70% of the total amount charged for the works contract [Rule 
2A(ii)(B) of the Service Tax Valuation Rules]. 

Question 9 
Heena Ltd. is engaged in providing taxable services. It received following amounts in the 
month of September, 20XX. Compute the value of taxable services and the service tax 
payable by it: 

 Particulars of receipts Amount(`) 

(i) Advances received from clients for which no service has been 
rendered so far. 

10,00,000 

(ii) Demurrage charges recovered for use of services beyond the 
agreed period. 

25,000 

(iii) Security deposits forfeited for damages done by service receiver 
owing to his negligence in the course of receiving a service (not 
due to unforeseen actions) 

35,000 

(iv) Payment received from a client for the service provided in 
September (including ` 25,000 paid extra by mistake). However, 
Heena Ltd. refused to return the excess payment received. 

2,00,000 

Note: Heena Ltd. is not eligible for small service providers’ exemption under Notification No. 
33/2012-S.T. dated 20.06.2012 and service tax has not been charged separately. Rate of 
service tax is 15% (including SBC & KKC).  
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Answer 
Computation of value of taxable service and service tax payable by Heena Ltd. 

Particulars ` 
Advances received from clients for which no service has been rendered so 
far [Note 1] 

10,00,000 

Demurrage charges recovered [Note 2] 25,000 
Security deposits forfeited for damages done by service receiver owing to 
his negligence in the course of receiving a service [Note 3] 

35,000 

Payment received from a client [Note 4]   2,00,000 
Total  12,60,000 
Value of taxable service [` 12,60,000 x 100/115] (rounded off)  10,95,652 
Service tax payable [` 12,60,000 x 15/115] (including SBC & KKC) 
(rounded off) 

 1,64,348 

Notes: 
1. Advances received in September, 20XX shall be taxable in the month of receipt of 

advance only [Explanation to Rule 3 of the Point of Taxation Rules, 2011].  
2. Demurrage charges recovered for use of the services beyond the period agreed upon are 

includible in the value of taxable service [Rule 6(1)(x) of the Service Tax (Determination 
of Value) Rules, 2006]. 

3. Accidental damages due to negligence of the service receiver in the course of receiving 
the service and not due to unforeseen actions are not excludible from the value of 
taxable service [Rule 6(2)(vi) of the Service Tax (Determination of Value) Rules, 2006]. 

4. Excess payment made as a result of a mistake, if not returned but retained by the service 
provider, becomes a part of the taxable value of services.   

Question 10 
‘Big Agro Handlers’ furnishes the following details with respect to the services provided by 
them in the month of June, 20XX: 

Sl. No. Particulars Amount 
(`) 

(i) Supply of farm labour  58,000 
(ii) Warehousing of biscuits 1,65,000 
(iii) Sale of rice on commission basis 68,000 
(iv) Training of farmers on use of new pesticides and fertilizers 10,000 
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developed through scientific research 
(v) Renting of vacant land to a stud farm  1,31,500 
(vi) Testing undertaken for soil of a farm land  1,21,500 
(vii) Leasing of vacant land to a dairy farm  83,500 

Compute the service tax liability of ‘Big Agro Handlers’ for the month of June, 20XX.  Service 
tax @ 15% (including SBC & KKC) has been charged separately, wherever applicable.  
‘Big Agro Handlers’ has paid service tax of ` 6,18,000 during the preceding financial year.  

Answer 
Computation of service tax payable by Big Agro Handlers for June, 20XX 

Sl. No.  Particulars Amount (`) 
(i) Supply of farm labour [Note 1] - 
(ii) Warehousing of biscuits [Note 4] 1,65,000.00 
(iii) Sale of rice on commission basis [Note 2] 68,000.00 
(iv) Training of farmers on use of new pesticides and fertilizers 

developed through scientific research [Note 1] 
- 

(v) Renting of vacant land to a stud farm [Note 3] 1,31,500.00 
(vi) Testing undertaken for soil of a farm land [Note 1] - 
(vii) Leasing of vacant land to a dairy farm [Note 3] - 
 Total 3,64,500.00 
 Service tax @ 14%  51,030.00 
 Add: SBC [` 3,64,500 × 0.5%]  

KKC [` 3,64,500 × 0.5%]  
Total service tax payable including cesses 

1,822.50 
 1,822.50 
54,675.00 

Notes: 
(1) Clause (d) of negative list of services [section 66D] covers services relating to agriculture 

or agricultural produce by way of inter alia – 
(i) supply of farm labour 
(ii) agricultural extension services.  Agriculture extension means application of scientific 

research and knowledge to agricultural practices through farmer education or 
training. 

(iii) agricultural operations directly related to production of any agricultural produce 
including testing.   
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(2) Services relating to agriculture or agricultural produce by way of inter alia services 
provided by a commission agent for sale or purchase of agricultural produce are covered 
under clause (d) of section 66D.  However CBEC vide Circular No.177/03/2014 ST dated 
17.02.2014, has clarified that the definition of agricultural produce under section 65(5) of 
the Finance Act, 1994 covers ‘paddy’; but excludes ‘rice’.  Hence, sale of rice on 
commission basis will be taxable. 

(3) Services relating to agriculture or agricultural produce by way of renting or leasing of 
vacant land are covered under clause (d) of section 66D.  Agriculture means the 
cultivation of plants and rearing of all life-forms of animals, except the rearing of horses, 
for food, fibre, fuel, raw material or other similar products.  Thus, leasing of vacant land 
to a dairy farm will be included in the negative list but renting of vacant land to a stud 
farm will be outside the purview of negative list. 

(4) Loading, unloading, packing, storage or warehousing of agricultural produce is covered 
under clause (d) of Section 66D.  However, agricultural produce means any produce of 
agriculture on which either no further processing is done or such processing is done as is 
usually done by a cultivator or producer which does not alter its essential characteristics 
but makes it marketable for primary market.  Thus, warehousing of biscuit will be taxable 
as biscuit is not an agricultural produce.  

(5) As Big Agro Handler has paid service tax of ` 6,18,000 during the preceding financial 
year, it is not eligible to small service providers exemption provided under Notification 
No. 33/2012 ST dated 20.06.2012 in the current financial year.  

Question 11 
Reliable Agro Industries Ltd. furnishes the details of various services provided by it in the 
month of August, 20XX as under:  

Sl. No. Particulars Amount  
(`) 

1. Supply of farm labour 55,000 
2. Warehousing of refined vegetable oil 1,25,000 
3. Sale of wheat on commission basis 60,000 
4. Giving trucks on hire (without transferring the right to use) for 

transport of minerals  
2,50,000 

5. Leasing of vacant land to a stud farm 30,000 
6. Renting of farmhouse for marriage and birthday parties 45,000 
7. Dehusking of paddy in rice mill on job work basis  32,000 

Compute the service tax liability of the company for the month of August, 20XX.  Company 
had paid service tax of ` 3,18,000 during the preceding Financial Year.  Service tax @ 15% 
(including SBC & KKC) has been charged separately, wherever applicable.  
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Answer 
Computation of service tax liability of Reliable Agro Industries Ltd. for the month of 
August, 20XX 

Particulars ` 
Supply of farm labour [Note 1] Nil  
Warehousing of refined vegetable oil [Note 2] 1,25,000 
Sale of wheat on commission basis  [Note 3] Nil  
Trucks given on hire for transport of minerals [Note 4] 2,50,000 
Leasing of vacant land to a stud farm [Note 5] 30,000 
Renting of farmhouse for marriage and birthday parties [since not used 
for agricultural purposes]  

45,000 

Dehusking of paddy in rice mill [Note 6]           Nil  
Total taxable services  4,50,000 
Service tax payable @ 14% [` 4,50,000 × 14%] [Note 7] 63,000 
Add: SBC [` 4,50,000 × 0.5%]  
KKC [` 4,50,000 × 0.5%]  
Total service tax payable including cesses 

2,250 
  2,250 
67,500 

Notes: 
1. Supply of farm labour is covered in negative list of services under services relating to 

agriculture or agricultural produce and thus, will not be liable to service tax [Section 
66D(d)(ii) of the Finance Act, 1994]. 

2. Since refined vegetable oil is not an agricultural produce, warehousing thereof will not be 
covered under negative list of services [Section 65B(5) read with section 66D(d)(v) of 
Finance Act, 1994]. 

3. Since, wheat is an agricultural produce, services provided for its sale on commission 
basis will be covered in negative list of services and thus, will not be liable to service tax 
[Section 65B(5) read with section 66D(d)(vii) of Finance Act, 1994]. 

4. Transfer of goods (trucks) by way of hiring without transfer of right to use such goods is a 
declared service as per section 66E(f) of the Finance Act, 1994 and hence, will be liable 
to service tax. 

5. Services relating to agriculture or agricultural produce by way of renting or leasing of 
vacant land are covered in the negative list of services.  However, since rearing of horses 
is specifically excluded from the definition of agriculture, leasing of vacant land to stud 
farm will not be covered thereunder [Section 65B(3) read with section 66D(d)(iv) of 
Finance Act, 1994]. 
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6. Carrying out an intermediate production process (dehusking of paddy) as job work in 
relation to agriculture is exempt from service tax [Notification No. 25/2012 ST dated 
20.06.2012].  

7. Since service tax of ` 3,18,000 had been paid during the preceding financial year, 
aggregate value of taxable services would have been more than ` 10,00,000 during the 
preceding financial year.  Hence, small service provider’s exemption under Notification 
No. 33/2012 ST dated 20.06.2012 cannot be availed. 

Question 12 
Triksha Pvt. Ltd. commenced its business on 15th October, 20XX in Delhi.  It has provided 
following services upto 31st March of the next year.  Determine its service tax liability for the 
said financial year from the information given below: 

S. No. Particulars  (`)* 
(i) Services provided by way of plastering of walls  8,00,000 
(ii) Service provided in the execution of a works contract for construction 

of a new building  
13,50,000 

*representing the total amount charged for the works contract 
Excise duty of ` 1,50,000 has been paid on the inputs used for provision of aforesaid services 
[provided under a brand name owned by Triksha Pvt. Ltd.]. 
Apart from the aforesaid services, Triksha Pvt. Ltd. has also provided the taxable services 
worth ` 4,00,000 (not in the nature of works contract) under brand name of other person – not 
eligible for any abatement.  Excise duty of ` 40,000 has been paid on the inputs used for 
provision of these services. Rate of service tax is 15% (including SBC & KKC). 
Note:  Triksha Pvt. Ltd. cannot determine the value of works contract services provided by it in 
terms of rule 2A(i) of the Service Tax (Determination of Value) Rules, 2006. 
Answer 

Computation of service tax liability of Triksha Pvt. Ltd.  

Particulars (`) 
Services provided under the brand name owned by Triksha Pvt. Ltd.  
Services provided by way of plastering of walls [Note 1] 5,60,000 
Services provided in the execution of works contract for construction of a 
new building [Note 2]  

 
 5,40,000 

Total value of taxable services  11,00,000 
Less: Exemption for small service providers [Note 4] 10,00,000 
Value of taxable services liable to service tax  1,00,000 
Service tax payable @ 14% [` 1,00,000 × 14%] [Note 3]  14,000 
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Add: SBC [` 1,00,000 × 0.5%]  
KKC [` 1,00,000 × 0.5%]  
Total Service tax payable under own brand name (A) 

500 
     500 
15,000 

Services provided under the brand name of other person  
Value of taxable services provided under brand name of other person    4,00,000 
Service tax payable @ 14% [` 4,00,000 × 14%] [Note 4]  56,000 
Less: CENVAT credit available on the inputs [Note 5]   40,000 
Service tax payable in cash  16,000 
Add: SBC [` 4,00,000 × 0.5%]  
KKC [` 4,00,000 × 0.5%]  
Total service tax payable under the brand name of other person (B) 

2,000 
  2,000 
20,000 

Total service tax liability including cesses (A) + (B) 35,000 

Notes: 
1. Rule 2A(ii)(B)(ii) of the Service Tax (Determination of Value) Rules, 2006 provides that in 

case of works contracts entered into maintenance or repair or completion and finishing 
services such as glazing or plastering or floor and wall tiling or installation of electrical 
fittings of immovable property, service tax shall be payable on 70% of the total amount 
charged for the works contract.  Therefore, for plastering of walls, the value of service 
portion would be ` 5,60,000 [70% x ` 8,00,000].   

2. As per Explanation 1(a)(i) to rule 2A of the Service Tax (Determination of Value) Rules, 
2006, original works inter alia means all new constructions.  Further, as per rule 2A(ii)(A), 
in case of works contracts entered into for execution of original works, service tax is 
payable on 40% of the total amount charged for the works contract.  Therefore, for 
construction of new building, the value of service portion would be ` 5,40,000 [40% x  
` 13,50,000].   

3. As per Explanation 2 to rule 2A of Service Tax (Determination of Value) Rules, 2006, the 
provider of taxable service cannot take CENVAT credit of duties paid on any inputs, used 
in or in relation to the works contract, under the provisions of CENVAT Credit Rules, 
2004.  Hence, excise duty of ` 1,50,000 paid on inputs used for provision of works 
contract service under rule 2A(ii) of the Service Tax Valuation Rules cannot be availed. 

4. Since Triksha Pvt. Ltd. has commenced the business in the given financial year, its 
aggregate value of taxable services are nil in the preceding financial year.  Thus, it is 
eligible for small service providers’ (SSP) exemption in the given financial year.  
However, said exemption is not available in respect of taxable services provided under a 
brand name of another person [Notification No. 33/2012 ST dated 20.06.2012]. 

5. Since the services provided under brand name of other person are not in the nature of 
works contract, CENVAT credit of excise duty paid on inputs used for provision of such 
services can be availed. 
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 Also, since SSP exemption is not available in respect of such services, there would not 
be any restriction for availment of CENVAT credit on inputs used in provision for such 
service [Notification No. 33/2012 ST dated 20.06.2012]. 

Exercise 

1. Discuss whether the Central Excise Officer has power to reject the value of taxable service. 

2. Write a detailed note on concept of pure agent. 
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 5 
Exemptions and Abatements  

For the sake of brevity, Swachh Bharat Cess and Krishi Kalyan Cess have been referred to as 
SBC and KKC respectively. 

Question 1 

Comment on the applicability of service tax in the following independent cases: 

(i) Service provided by a private transport operator to Scholar Boys Higher Secondary 
School in relation to transportation of students to and from the school.  

(ii) Services provided by way of vehicle parking to general public in a shopping mall. 

(iii) Service provided by way of repair or maintenance of an aircraft owned by a State 
Government. 

(iv) Exhibiting movies on television channels. 

(v) Transport of milk, agricultural produce, chemical fertilizers and newspaper registered with 
the Registrar of Newspapers by a goods transport agency in a goods carriage. 

(vi) Transportation of petroleum and petroleum products and household effects by railways.  

(vii) Transportation of postal mails and mail bags by a vessel.   

(viii) Transport facility provided by a School (not recognized by Government) to its students 
through a fleet of buses and cabs owned by the School. 

Answer 

(i) Exempt.  Services provided TO an educational institution by way of transportation of 
students are exempt from service tax vide Notification No. 25/2012 ST dated 20.06.2012.  

(ii) Taxable.  Services provided by way of vehicle parking to general public are not exempt 
from service tax.   

(iii) Taxable.  Services provided to Government, a local authority or a Governmental 
authority by way of repair or maintenance of vessel are specifically exempt from service 
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tax vide Notification No. 25/2012 ST dated 20.06.2012.  However, services of repair or 
maintenance of aircraft owned by Government are not so exempt.   

(iv) Taxable.  The benefit of exemption in relation to services provided by way of transfer of 
copyrights of cinematograph films is available only when such films are exhibited in a 
cinema hall or theatre.  Therefore, exhibition of cinematograph films on television 
channels is taxable [Notification No. 25/2012 ST dated 20.06.2012]  

(v) Exempt.  Services provided by a goods transport agency by way of transportation of 
milk, agricultural produce, chemical fertilizers and newspaper registered with the 
Registrar of Newspapers, in a goods carriage are exempt from service tax vide 
Notification No. 25/2012 ST dated 20.06.2012.  

(vi) Taxable.  Transportation of petroleum and petroleum products and household effects by 
railways are not exempt from service tax. 

(vii) Taxable.  Transportation of postal mails and mail bags by a vessel are not exempt from 
service tax. 

(viii) Exempt.  Services provided by an educational institution to its students are exempt from 
service tax even if such educational institution is not recognized by Government 
[Notification No. 25/2012 ST dated 20.06.2012]. 

Question 2 

ABC Constructions Ltd. is engaged in providing the services by way of construction of roads.  
The said services are exempt from service tax vide mega exemption Notification No. 25/2012 
ST dated 20.06.2012.  Examine whether the sub-contractors who provide architect service and 
consulting engineer service which are used by ABC Constructions Ltd. in relation to 
construction service provided by it, are also exempt from service tax. 

Would your answer be different if the sub-contractor provides the works contract services? 

Answer 

No, the sub-contractors who provide architect service and consulting engineer service which 
are used by ABC Constructions Ltd. in relation to such construction service, are not exempt 
from service tax.  According to section 66F(1) of the Finance Act, 1994, reference to a service 
by nature or description in the Finance Act, 1994 shall not include reference to a service which 
is used for providing main service. Therefore, if any person is providing architect service and 
consulting engineer service which is used by the contractor in relation to construction of road 
service, the benefit of the mega-exemption would not be available to such persons unless the 
activities carried out by the sub-contractor independently and by itself fall in the ambit of the 
exemption. 
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Further, exemption is available to 'services by way of construction of roads' and not to 
'services in relation to construction of roads'. It is thus apparent that just because the main 
contractor is providing the service by way of construction of roads, it would not automatically 
lead to the conclusion that services provided by the sub-contractor to the main contractor shall 
also be an exempt service.   
However, a sub-contractor providing services by way of works contract to the main contractor, 
providing exempt works contract services, has been exempted from service tax under the 
mega exemption if the main contractor is engaged in providing exempt services of works 
contracts. 

Question 3 

Discuss whether service tax is leviable in respect of transportation services provided by 
Raghav Goods Transport Agency in each of the following independent cases: 

Customer Nature of services provided Amount charged 
A Transportation of milk `  20,000 
B Transportation of books on a consignment 

transported in a single goods carriage  
`  3,000 

C Transportation of chairs for a single consignee in the 
goods carriage 

`  600 

Answer 

Customer Nature of 
services 
provided 

Amount 
charged 

Taxability 

A Transportation of 
milk 

` 20,000 Exempt.  Transportation of milk by goods 
transport agency is exempt vide Notification 
No. 25/2012-S.T. dated 20.06.2012.  

B Transportation of  
books on a 
consignment 
transported in a 
single goods 
carriage  

` 3,000 Service tax is leviable. Exemption vide 
Notification No. 25/2012-S.T. dated 
20.06.2012 is available for transportation of 
goods only where the gross amount charged 
for transportation of goods on a 
consignment transported in a single goods 
carriage does not exceed ` 1,500  

C Transportation  
of chairs for a 
single consignee 
in the goods 
carriage 

` 600 Exempt.  Transportation of goods where 
gross amount charged for transportation of 
all goods for a single consignee does not 
exceed ` 750/- is exempt vide Notification 
No. 25/2012-S.T. dated 20.06.2012 
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Question 4 

Basic Computer Centre (BCC) provided services of `  8.4 lakh during the preceding financial 
year in respect of repair and maintenance of computers under the unregistered brand name of 
“BIIT” owned by BIIT Computers. Is BCC entitled to small service providers’ exemption of  
` 10 lakh under Notification No. 33/2012 - S.T. dated 20.06.2012, in the current financial 
year? 

Answer 

Notification No. 33/2012-S.T. dated 20.06.2012 provides threshold exemption of ` 10 lakh in 
the current financial year if the aggregate value of taxable services rendered by a provider of 
taxable service from one or more premises does not exceed ` 10 lakh in the preceding 
financial year. However, the said exemption will not be available to taxable services provided 
by a person under a brand name or trade name of another person, irrespective of the fact 
whether such brand name or trade name is registered or not.  

Since in the present case, Basic Computer Centre provides taxable services under the brand 
name of another person-BIIT Computers even though such brand name is unregistered, it is 
not entitled to avail threshold exemption of ` 10 lakh.   

Question 5 
Sudarshan Ltd. commenced its business on 21st June, 20XX in Kolkata.  It has 
provided/availed following services upto 30th June, 20XX.  Determine its service tax liability for 
the month of June, 20XX: 

(i) Taxable services provided under its own brand name: ` 9,00,000 

(ii) Declared services provided (Sum charged ` 4 lakh, but value determined as per 
Valuation Rules is 70% i.e., ` 2,80,000) 

(iii) Services wholly exempt under Notification No. 25/2012 dated 20-06-2012:  
` 6,00,000 

(iv) Taxable Services provided under brand name of other person: ` 3,60,000.  

(v) Availed services of goods transport agency and paid freight of ` 2,00,000  

Note: The assessee is ready to opt for any exemption and abatement available to it under the 
service tax law and service tax has been charged separately, wherever applicable. Ignore 
CENVAT credit provisions. 
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Answer 
Computation of service tax liability of Sudarshan Ltd. for the month of June, 20XX  

Particulars (`)  
Service tax payable on taxable services provided:  
Taxable services provided under its own brand name [Note 2] 9,00,000 
Declared services [Note 3]  2,80,000 
Services wholly exempt under Notification No. 25/2012 dated 20.06.2012              - 
Value of taxable services  11,80,000 
Less: Exemption for small service providers [Note 1] 10,00,000 
Taxable services liable to service tax 1,80,000 
Add: Services provided under brand name of other person [Note 2] 3,60,000 
Total taxable services  5,40,000 
Service tax payable @ 14% [` 5,40,000 × 14%]  75,600 
Add: SBC [` 5,40,000 × 0.5%] 2,700 
KKC [` 5,40,000 × 0.5%]   2,700 
Total Service tax payable on taxable services provided  81,000 
Service tax payable on taxable services received under reverse charge:  
Freight paid to the goods transport agency 2,00,000 
Less: Abatement @ 70% [` 2,00,000 × 70%] 1,40,000 
Taxable services of goods transport agency [Note 4]    60,000 
Service tax payable @ 14% [` 60,000 × 14%]  8,400 
Add: SBC [` 60,000 × 0.5%] 300 
KKC [` 60,000 × 0.5%]    300 
Total service tax (including cesses) payable on taxable services 
received   

9,000 

Notes: 
1. Taxable services of aggregate value not exceeding ` 10 lakh in any financial year are 

exempted from service tax if the aggregate value of taxable services rendered does not 
exceed ` 10 lakh in the preceding financial year.  Since Sudarshan Ltd. has started 
rendering services in the given financial year, it will be eligible for the exemption for small 
service providers as the aggregate value of taxable services rendered in the preceding 
financial year is ‘Nil’ (less than ` 10 lakh) [Notification No. 33/2012 ST dated 
20.06.2012].   
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2. Exemption for small service providers is not available in respect of taxable services provided 
under a brand name of another person.  However, services provided under own brand name 
are eligible for such exemption [Notification No. 33/2012 ST dated 20.06.2012]. 

3. Service includes declared services [Section 65B(44) of the Finance Act, 1994].  Service 
tax is charged on the value of services determined as per section 67 of the Finance Act, 
1994 read with Service Tax (Determination of Value) Rules, 2006.  Therefore, value of 
declared services determined as per Valuation Rules will only be charged to service tax. 

4. Abatement of 70% of the amount charged by the goods transport agency (GTA) is 
available [Notification No. 26/2012 S.T dated 20.06.2012].   

 Entire service tax is payable by service receiver since the person liable to pay freight is a 
company (Sudarshan Ltd.) [Notification No. 30/2012 ST dated 20.06.2012]. Further, 
small service providers’ exemption is not available in respect of such services. 
[Notification No. 33/2012 ST dated 20.06.2012]. 

Question 6 

Harbhajan Travels Pvt. Ltd., located in Gujarat, is engaged in providing services of renting of 
motorcab and discharges its service tax liability by availing abatement granted under 
Notification No. 26/2012 ST dated 20.06.2012.  Amount charged for the services rendered by 
the company during the month of October, 20XX is ` 6,00,000.  The invoices for such services 
have been issued by Harbhajan Travels Pvt. Ltd. in the month of October, 20XX.  

The company has sub-contracted a part of its services to Ramchandra Cabs Pvt. Ltd., which is 
also engaged in providing services of renting of motorcab.  Ramchandra Cabs Pvt. Ltd. has 
raised an invoice for ` 1,15,000 dated 25.10.20XX (value of services is ` 1,00,000 and service 
tax payable thereon (including SBC & KKC) is ` 15,000) on Harbhajan Travels Pvt. Ltd. for the 
services sub-contracted to it during the month of October, 20XX.  Harbhajan Travels Pvt. Ltd. 
has received the invoice raised by Ramchandra Cabs Pvt. Ltd. on 25.10.20XX. 
Determine service tax (including SBC and KKC) payable in cash by Harbhajan Travels Pvt. 
Ltd. for the month of October, 20XX assuming that Harbhajan Travels Pvt. Ltd. avails the 
abatement, if any, available to it under Notification No. 26/2012 –ST dated 20.06.2012. 

Answer 

Computation of value of taxable services of Harbhajan Travels Pvt. Ltd. for  
October, 20XX  

Particulars (`) 
Amount charged for the services  6,00,000 
Value of taxable service @ 40% of the amount charged for the service [Note 1] 2,40,000 
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Computation of service tax (including cesses) payable in cash by Harbhajan Travels 
Pvt. Ltd. for October, 20XX 

Particulars Service tax 
(`) 

SBC 
(`) 

KKC 
(`) 

Service tax, SBC and KKC 33,600 1,200 1,200 
Less: CENVAT credit [Note 2]   5,600         -   200 

28,000 1,200 1,000 

Service tax (including cesses) payable in cash is ` 30,200 (`28,000 + ` 1,200 + ` 1,000) 

Notes: 
1. Notification No. 26/2012 ST provides that value of taxable services in respect of services

of renting of motor cabs is 40% of the amount charged by the service provider.  In other
words, an abatement of 60% of the amount charged is available in respect of services of
renting of motorcab.

2. Notification No. 26/2012 ST provides that up to 40% CENVAT credit of input service of
renting of a motorcab provided by a sub-contractor to the main contractor (providing
service of renting of motorcab) could be availed by the main contractor if the sub-
contractor is paying service tax on full value i.e., no abatement is being availed by sub-
contractor.  This credit will be available even if the main contractor pays the service tax
on abated value.

Since Ramchandra Cabs Pvt. Ltd. has paid service tax on full value (` 1,00,000 x 15% =
` 15,000), Harbhajan Travels Pvt. Ltd. can avail credit upto 40% of CENVAT credit of
input service [service tax and KKC] as SBC is not CENVATable.

3. Since Harbhajan Travels Pvt. Ltd. is a company, reverse charge provisions will not apply
in its case.  Further, provisions of partial reverse charge will not apply in case of
Ramchandra Cabs Pvt. Ltd. also, as in its case services are provided in similar line of
business.

Question 7 

M/s. A-One Restaurant has an air-conditioned and a non air-conditioned restaurant in a single 
complex. The air-conditioned and non air-conditioned restaurants of M/s A-One Restaurant 
are clearly demarcated and separately named.  However, the food is sourced from the 
common kitchen. Discuss, whether the service tax will be leviable in respect of service 
provided in relation of serving of food in the non air-conditioned restaurant. Explain briefly with 
reasons. 
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Answer 
As per mega exemption Notification No. 25/2012 ST dated 20.06.2012,  services provided in 
relation to serving of food or beverages by a restaurant, eating joint or a mess, other than 
those having the facility of air-conditioning or central air-heating in any part of the 
establishment, at any time during the year are exempt from service tax. 
CBEC Circular No.173/8/2013 ST dated 07.10.2013 clarifies that in a complex, if air-
conditioned as well as non-air-conditioned restaurants are operational and these restaurants 
are clearly demarcated and separately named, but food is sourced from a common kitchen, 
services provided in relation to serving of food/beverages in the air-conditioned restaurant are 
liable to service tax, but such services provided in a non air-conditioned restaurant are exempt 
from service tax. 
Therefore, services provided in relation of serving of food in the non air-conditioned restaurant 
are exempt from service tax. 

Question 8 
Define "Governmental authority" as defined under mega exemption Notification No. 25/2012-
S.T. dated 20.06.2012. 

Answer 
As per mega exemption Notification No. 25/2012 ST dated 20.06.2012, “Governmental 
authority” means an authority or a board or any other body; 
(i) set up by an Act of Parliament or a State Legislature; or 

(ii) established by Government,  
with 90% or more participation by way of equity or control, to carry out any function entrusted 
to a municipality under article 243W of the Constitution. 

Question 9 

Mention the procedure for obtaining electronic rebate of service tax paid on specified services 
used for the export of goods, through ICES system. 

Answer 
As per Notification No. 41/2012 ST dated 29.06.2012, the procedure for obtaining electronic 
rebate through ICES system is as follows:- 
(a) The exporter should register his bank account number and central excise registration 

number or service tax code number (STC), as the case may be, with Customs ICES.  The 
exporter who does not have STC can obtain the same by filing a declaration in Form A-2 
to the jurisdictional Assistant/Deputy Commissioner.   
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(b) While presenting the electronic shipping bill/bill of export to the proper officer of Customs, 
the exporter should declare therein to the effect that-  
(i) the rebate of service tax is claimed electronically through ICES system on the basis 

of the notified ‘schedule of rates’; 
(ii) no further rebate will be claimed on the basis of the documents or in any other 

manner even if the rebate obtained is less than the service tax paid on the services;  
(iii) conditions of the notification have been fulfilled. 

(c) Rebate of service tax shall be calculated electronically by the ICES system, by applying 
the rate specified in the schedule against the said goods, as a percentage of the FOB 
value. 

(d) Rebate so calculated will be deposited in the bank account of the exporter. 
(e) Shipping bill/bill of export on which rebate has been claimed electronically in the manner 

discussed above should not be used for claiming rebate on the basis of documents.  
(f) Minimum service tax rebate for an electronic shipping bill/bill of export is ` 50. 

Question 10 

Hatim Ltd., having SEZ unit/s as well as DTA unit/s, furnishes the following data for the 
services received by SEZ unit for the quarter, July to September, 20XX. It has opted for refund 
route under Notification No. 12/2013-ST, dated 01-07-2013. Determine the amount of refund 
under the said notification:- 

(i) Service tax, SBC and KKC paid on services exclusively used for authorized operations within 
SEZ:  ` 28 lakh, ` 1 lakh, and ` 1 lakh respectively. 

(ii) Service tax, SBC & KKC paid on services exclusively used for operations within DTA 
(Domestic Tariff Area): ` 14 lakh, ` 0.5 lakh, and ` 0.5 lakh respectively. 

(iii)  Service tax, SBC & KKC paid on services commonly used for SEZ and DTA units: ` 42 
lakh, ` 1.5 lakh, and ` 1.5 lakh respectively. The turnover of SEZ unit and DTA unit during 
the preceding financial year was ` 400 lakh and ` 1200 lakh respectively. 

Answer 

Computation of refund of service tax (including cesses) available under Notification No. 
12/2013 ST dated 01.07.2013 

Particulars Service tax 
(` in lakh) 

SBC  
(` in lakh) 

KKC  
(` in lakh) 

Services exclusively used for authorized 
operations within SEZ [Note 1] 

28.00 1.00 1.00 
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Services exclusively used for operations within 
DTA [Note 2] 

Nil  Nil Nil 

Services commonly used for SEZ and DTA 
units 

10.50 0.375 0.375 

Refund 38.50 1.375 1.375 

Total refund = ` 41.25 lakh 

Notes: 
As per Notification No. 12/2013 ST dated 01.07.2013:- 
1. SEZ unit is entitled to refund of the whole amount of service tax including SBC & KKC

paid on the services on which ab-initio exemption is admissible but not claimed (services
received by SEZ and used exclusively for the authorized operations are entitled for ab
initio exemption).

2. Services received by a SEZ unit that are used for the authorized operations are only
entitled to exemption under said notification.  Thus, services exclusively used for
operations within DTA are not entitled to the said exemption.

3. For services commonly used for SEZ and DTA units, service tax, SBC & KKC distributed
to SEZ unit in terms of rule 7(d) of CENVAT Credit Rules, 2004 [pro rata on the basis of
the turnover of SEZ unit during the relevant period (in this case, preceding financial year)
to the aggregate of total turnover of SEZ and DTA units during the said relevant period] is
entitled for refund.

Exercise 
1. List any ten taxable services which are exempt from payment of service tax by virtue of

Notification No. 25/2012 S.T. dated 20.06.2012.
2. State whether service tax is leviable on the following services:-

(a) Services by way of sponsorship of sporting events organized by Paralympics Committee of
India.

(b) Services by way of training or coaching in recreational activities relating to arts, culture or
sports.

(c) Services by way of non-charitable activities provided by an entity registered under section
12AA of the Income-tax Act, 1961

(d) Services provided by an arbitral tribunal to a business entity.
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For the sake of brevity, Swachh Bharat Cess and Krishi Kalyan Cess have been referred to as 
SBC and KKC respectively. 

Question 1 
Nitya provided interior decorator’s services in the half year ended on 30th September, 20XX.  
The due date of filing the return for the said half year was 25th October, 20XX.  Compute the 
amount payable by her in terms of rule 7C of the Service Tax Rules, 1994, if any, in each of 
the following independent cases: 

Date of filing of service tax return 
Case I 01.11.20XX 
Case II 22.11. 20XX 
Case III 28.11. 20XX 
Case IV 04.12. 20XX 
Case V 14.12. 20XX 
Case VI 3rd May, next year 
Case VII 2nd June, next year 
Case VIII 22nd June, next year 

Answer 
Rule 7C of the Service Tax Rules, 1994 provides that where service tax return is furnished 
after the due date, the person liable to furnish the said return shall pay to the credit of the 
Central Government, following amounts: 

S. No. Period of delay Amount payable 
(a) 15 days from the date prescribed for submission of the 

return 
` 500 

(b) Beyond 15 days but not later than 30 days from the date 
prescribed for submission of the return 

` 1,000 

(c) Beyond 30 days from the date prescribed for submission An amount of ` 1,000 
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of the return plus ` 100 for every 
day from the 31st day 
till the date of furnishing 
the said return 

However, section 70, inter alia, provides that the total amount payable for delayed submission 
of return shall not exceed ` 20,000.  In accordance with the aforesaid provisions the amount 
payable by Nitya, in each of the following independent cases, will be as follows:- 

Particulars Amount payable under rule 7C 
Case I: Return has been filed with a delay of 7 days 
from the date prescribed for submission of return.  

`500/- 

Case II: Return has been filed with a delay of 28 
days from the prescribed date. 

`1,000/- 

Case III: There is a delay of 34 days in filing return 
from the prescribed date.  

=`1,000/- + (`100 × 4 days) 
=`1,400/- 

Case IV: There is a delay of 40 days in filing return 
from the prescribed date. 

=`1,000/- + (`100 × 10 days) 
=`2,000/- 

Case V: There is a delay of 50 days in filing return 
from the prescribed date. 

=`1,000/- + (`100 × 20 days) 
=`3,000/- 

Case VI: There is a delay of 190 days in filing return 
from the prescribed date. 

=`1,000/- + (`100 × 160 days) 
=`17,000/- 

Case VII: There is a delay of 220 days in filing 
return from the prescribed date. 

=`1,000/- + (`100 × 190 days)  
=`20,000/- 

Case VIII: There is a delay of 240 days in filing 
return from the prescribed date. 

Amount payable under rule 7C is:- 
=`1,000/- + (`100 × 210 days) 
=`22,000/- 
However, the total amouont 
payable under rule 7C shall not 
exceed ` 20,000.  Thus, amount 
payable in this case is ` 20,000. 

Question 2 
With reference to the Finance Act, 1994 and the rules made thereunder relating to service tax, 
state whether registration is required in case of the following persons or class of persons and 
if it is so required, what is the last date of applying for the registration: 
(i) An input service distributor who commenced business with effect from 01.09.20XX.  
(ii) Mr. A started providing non-taxable services under an unregistered brand name of 

another person on 01.01.20XX. With effect from 01.04.20XX, service tax was levied on 
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the services provided by him owing to an amendment in law.  His aggregate value of 
taxable services exceeded ` 9,00,000 on 31st March, next year. 

Answer  

(i) Yes, as per rule 3(1) of the Service Tax (Registration of Special Category of Persons) 
Rules, 2005, an input service distributor is liable to apply for registration within a period 
of 30 days of the commencement of business.  Thus, in the given case, the input service 
distributor should apply for registration on or before 01.10.20XX. 

(ii) According to Notification No. 33/2012 dated 20.06.2012, the threshold exemption limit of 
`10 lakh is not available to taxable services provided by a person under a brand name or 
trade name, whether registered or not, of another person.  Therefore, Mr. A cannot 
postpone service tax registration till his turnover of services reaches ` 9 lakh. 
Thus, as per rule 4(1) of Service Tax Rules, 1994, Mr. A is liable to apply for 
registration:- 
(a) within 30 days from the date on which service tax is levied (i.e. 01.04.20XX) 
      or 
(b) within 30 days from the date of commencement of business (i.e. 01.01.20XX). 
whichever is later. 
Thus, Mr. A should apply for registration on or before 01.05.20XX. 

Question 3 
Mr. Yogi, located in taxable territory receives taxable services provided from a U.K. based 
company located in non-taxable territory.  Examine whether Mr. Yogi is liable to get registered 
under service tax. 

Answer 
Yes, Mr. Yogi is liable to get registered under service tax.  Section 68(2) of the Finance Act, 
1994 empowers Central Government to notify the taxable services on which the service tax 
shall be payable by such person as may be specified.  
Notification No. 30/2012-Service Tax dated 20.06.2012 thereby specifies that in respect of 
services provided or agreed to be provided by any person who is located in a non-taxable 
territory and received by any person located in the taxable territory, service tax is required to 
paid by person receiving the service. 
Therefore, in the present case, service tax is required to be paid by Mr. Yogi, being a person 
receiving the service and located in taxable territory.  Consequently, Mr. Yogi is liable to get 
registered under service tax. 
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Question 4 
ABC Services Ltd. was liable to make e-payment of service tax of ` 6,00,000 for the month of 
June, 20XX. However, it deposited the tax on 06.12.20XX. Compute the amount of interest 
payable by ABC Services Ltd. under section 75 of the Finance Act, 1994.  The value of 
taxable services provided by it during the preceding financial year was ` 55.40 lakh.  
What would be the amount of interest payable by ABC Services Ltd. if the value of services 
provided by it during the last financial year was ` 80.90 lakh? 

Note: Service tax of ` 6,00,000 has been collected from clients before 06.07.20XX. 

Answer  

Due date for payment of service tax for the month of June, 20XX 06.07.20XX 
Date when service tax was actually paid 06.12.20XX 

Section 75 of Finance Act, 1994 levies simple interest on failure to pay service tax by the 
prescribed due date for the period by which such crediting of tax or any part thereof is 
delayed.  Section 75 of Finance Act, 1994 read with Notification No. 13/2016 ST dated 
01.03.2016 provides that in case of collection of any amount as service tax but failing to pay 
the amount so collected to the credit of the Central Government on or before the date on 
which such payment becomes due, the simple interest @ 24% p.a. is payable. However, in all 
other cases, 15% simple interest p.a. is payable.  

Such rate of interest shall be reduced by 3% per annum in case of a service provider whose 
turnover does not exceed ` 60 lakh during any of the years covered by the notice or during 
the preceding financial year.   
Hence, in the given case, the concessional rates of interest will be available to ABC Services 
Ltd. as its turnover was ` 55.40 lakh in the preceding financial year.   

Period Rate of interest Delay Interest (`) 
07.07.20XX to 
06.12.20XX 

21% 5 months 6,00,000 × 21% × 5/12 
= 52,500  

If the value of taxable services provided by ABC Services Ltd. in the last financial year is  
` 80.90 lakh (i.e. more than `60 lakh), interest payable will be computed as follows:- 

Period Rate of interest Delay Interest (`) 
07.07.20XX to 
06.12.20XX 

24% 5 months 6,00,000 × 24% × 5/12=60,000 
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Question 5 
Under reverse charge mechanism, which services have been notified, where service tax is 
payable by both the service provider and any other person liable for paying service tax? 

Answer  
The following services have been notified vide Notification No. 30/2012 ST dated 20.06.2012 
under reverse charge mechanism where service tax is jointly payable by both, service provider 
and any other person liable for paying service tax:- 
(i) services provided or agreed to be provided by way of renting of a motor vehicle designed 

to carry passengers on non abated value to any person who is not engaged in the similar 
line of business 

(ii) services provided or agreed to be provided in service portion in execution of works 
contract. 

Service tax will be jointly payable only if the above services are provided by any individual, 
HUF or partnership firm including association of persons, located in the taxable territory to a 
body corporate, located in the taxable territory.  

Question 6 

BPT Ltd., a service provider, has been granted the acceptance of being a large tax payer unit 
by the Chief Commissioner of Central Excise, Large Tax payer Unit on 12.12.20XX.  BPT Ltd. 
wants to know the procedure to be followed by it as a large tax payer and the facilities 
available to it under service tax law.  You are required to advice BPT Ltd. in this regard.  

Answer 
Rule 10 of Service Tax Rules, 1994 lays down the procedure and facilities for the large 
taxpayer.  The provisions of this rule as applicable to BPT Ltd. are given hereunder:  
(1) BPT Ltd. shall have to submit the prescribed returns for each of the registered premises.  

If BPT Ltd. has obtained a centralized registration under rule 4(2) of Service Tax Rules, 
1994, it shall submit a consolidated return for all such premises.  

(2) BPT Ltd., on demand, may be required to make available the financial, stores and 
CENVAT credit records in electronic media, such as, compact disc or tape for the 
purposes of carrying out any scrutiny and verification, as may be necessary. 

(3) BPT Ltd. may, with intimation of at least 30 days in advance, opt out to be a large 
taxpayer from the first day of the following financial year. 

(4) Any notice issued but not adjudged by any of the Central Excise Officer administering the 
Act or rules made thereunder immediately before the date of grant of acceptance by the 
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Chief Commissioner of Central Excise, Large Taxpayer Unit (12.12.20XX in this case), 
shall be deemed to have been issued by Central Excise Officers of the said unit.  

(5) Provisions of Service Tax Rules, in so far as they are not inconsistent with the provisions 
of this rule shall mutatis mutandis apply in case of BPT Ltd.  

Question 7 

Arihant Life Insurance Company Ltd. (ALICL) has started its operations in the year 2016-17.  
During the year 2016-17, Arihant Life Insurance Company Ltd. (ALICL) has charged gross 
premium of ` 180 lakh from policy holders with respect to life insurance policies; out of which 
` 100 lakh have been allocated for investment on behalf of the policy holders.   

Compute the service tax liability of ALICL for the year 2016-17 under rule 6(7A) of the Service 
Tax Rules, 1994: 

(i) if the amount allocated for investment has been intimated by ALICL to policy holders at 
the time of providing service. 

(ii) if the amount allocated for investment has not been intimated by ALICL to policy holders 
at the time of providing of service. 

(iii) if the gross premium charged by ALICL from policy holders is only towards risk cover. 
Note:  ALICL has not opted for small service provider’s exemption available under Notification 
No. 33/2012 ST dated 20.06.2012.  ALICL has not issued any single premium annuity policy. 

Answer 
Rule 6(7A) of the Service Tax Rules, 1994 provides an option to an insurer carrying on life 
insurance business to pay service tax: 
(i) on the gross premium charged from a policy holder reduced by the amount allocated for 

investment, or savings on behalf of policy holder, if such amount is intimated to the policy 
holder at the time of providing of service; 

(ia) in case of single premium annuity policies other than (i) above, 1.4% of the single 
premium charged from the policy holder. 

(ii) in all other cases, @ 3.5% of the premium charged from the policy holder in the first year 
and @ 1.75% of the premium charged from the policy holder in subsequent years  

towards the discharge of his service tax liability instead of paying service tax at the rate 
specified in section 66B of the Finance Act, 1994. 
On the service tax so calculated (as given above), SBC will be levied by multiplying the 
service tax so calculated by (0.5/14).  Similarly KKC will also be levied by multiplying the 
service tax so calculated by (0.5/14).   
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However, such option is not available in cases where the entire premium paid by the policy 
holder is only towards risk cover in life insurance. 
In the light of the aforesaid provisions, service tax liability of ALICL for financial year 2016-17 
would be computed as follows: 
(i) If the amount allocated for investment has been intimated by ALICL to policy holders at 

the time of providing service, ALICL has the option to pay service tax on the gross 
premium charged from a policy holder reduced by the amount allocated for investment.  
Thus, service tax liability of ALICL for the year 2016-17 will be computed as under: 

  = ` (180-100) lakh × 15% (including SBC & KKC)= ` 12,00,000 

(ii) If the amount allocated for investment has not been intimated by ALICL to policyholders 
at the time of providing of service, ALICL will have to pay service tax @ 3.5% of the 
premium charged from policy holders in the first year and @ 1.75% of the premium 
charged from policy holders in the subsequent years.  

 On the service tax so calculated (as above), SBC will be levied by multiplying the service 
tax so calculated by (0.5/14).  Similarly KKC will also be levied by multiplying the service 
tax so calculated by (0.5/14).   

Thus, service tax liability of ALICL for the year 2016-17, being first year of its operations, 
will be computed as under: 

  = ` 180 lakh × 3.5%  = ` 6,30,000 

 Add: SBC (` 6,30,000 x 0.5/14) =  `  22,500 

  KKC (` 6,30,000 x 0.5/14) = `    22,500 

  Total Service tax liability =  ` 6,75,000 

(iii) If gross premium received from policy holders is only towards risk cover, ALICL cannot 
discharge its service tax liability using aforesaid option.  In such a case, it will have to 
pay service tax @ 15% (including SBC & KKC) on the entire premium charged from the 
policy holders.  Thus, service tax liability of ALICL for the year 2016-17 will be computed 
as under: 

  = ` 180 lakh × 15%(including SBC & KKC) = ` 27,00,000 

Question 8 
Discuss whether an option is available to an air travel agent to pay service tax at a rate lower 
than the rate specified in section 66B of the Finance Act, 1994? If yes, mention the rates of 
service tax in such case. 

 

© The Institute of Chartered Accountants of India



6.8 Service Tax 

Answer 
Yes, rule 6(7) of the Service Tax Rules, 1994 provides an option to an air travel agent, in 
relation to services of booking of tickets for air travel, to pay following amounts towards the 
discharge of his service tax liability instead of paying service tax at the rate specified in 
section 66B of the Finance Act, 1994:- 

In the case of Option to pay an amount 
calculated at the rate of 

Domestic bookings of passage for travel by air 0.7% of the basic fare 
International bookings of passage for travel by air 1.4% of the basic fare 

In addition to the service tax so calculated (as given in the above table), SBC will be levied by 
multiplying the service tax so calculated by (0.5/14).  Similarly KKC will also be levied by 
multiplying the service tax so calculated by (0.5/14).   
Option once exercised, applies uniformly in respect of all air travel bookings made by him and 
cannot be changed during a financial year under any circumstances. 
“Basic fare” means that part of the air fare on which commission is normally paid to the air 
travel agent by the airline. 

Question 9 
Service tax of ` 4,000 for the month of March, 20XX was paid on 24th April, 20XX by an HUF. 
The value of taxable services provided by it during the preceding financial year was ` 12 lakh. 
Determine the amount of interest payable under section 75 of the Finance Act, 1994. 
Note: The service tax of ` 4,000 has not been collected from service receiver. 

Answer 

Computation of interest payable under section 75 of Finance Act, 1994 

Particulars  
Service tax paid belatedly ` 4,000 
No. of days of delay [Note 1] 24 days  
Rate of interest [Note 2] 12%  
Quantum of interest (rounded off) [` 4,000 x 24/365 x 12/100] ` 32 

 Notes: 
1. As per second proviso to rule 6(1) of Service Tax Rules, 1994, the due date of payment 

of service tax for the month of March is 31st day of March.  Therefore, there is a delay of 
24 days as service tax is deposited on 24th April, 20XX.  
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2. As per section 75 of Finance Act, 1994 read with Notification No. 13/2016 ST dated 
01.03.2016 in case of collection of any amount as service tax but failing to pay the 
amount so collected to the credit of the Central Government on or before the date on 
which such payment becomes due, the simple interest @ 24% p.a. is payable. However, 
in all other cases, 15% simple interest p.a. is payable. Since in the above case, service 
tax has not been collected, so simple interest @ 15% p.a. is payable.  However, as per 
proviso to section 75, the rate of interest gets reduced by 3% if the value of taxable 
service provided during the preceding financial year does not exceed ` 60 lakh. (Value of 
taxable services provided in preceding year in the given case is ` 12 lakh). 

Exercise 

1. Who is responsible to make the payment of service tax in case of service rendered by a Goods 
Transport Agency? 

2. Who should apply for registration under service tax law? 

3. What is to be done with the registration certificate when- 

(a) registered assessee transfers his business to another or   

(b) a registered assessee ceases to carry on the activity for which he is registered? 
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 7 
Demand, Adjudication and Offences  

Question 1 
ABC Ltd. failed to discharge its service tax on due date, but paid both service tax and interest 
for delayed payment under section 73(3) of Finance Act, 1994 before issue of show cause 
notice. Subsequently, the Department initiated penal proceedings against ABC Ltd. for 
recovery of penalty under section 76 for failure to pay service tax.   
Discuss whether the penal proceeding initiated by the Department is justified. 

Answer 
No, the proceedings initiated by the Department are not justified. 
Section 73(3) of Finance Act, 1994, inter alia provides that where any service tax has not been 
paid, the person chargeable with the service tax may pay the amount of such service tax and 
the applicable interest thereon on the basis of his own ascertainment thereof, before service of 
notice on him in respect of such service tax, and inform the Central Excise Officer of such 
payment in writing.  The Central Excise Officer, on receipt of such information shall not serve 
any notice in respect of the amount so paid. 
Further, the Explanation 2 to section 73(3) of Finance Act, 1994, states that no penalty under 
any of the provisions of this Act or the rules made thereunder will be imposed in respect of 
payment of service tax and interest thereon.  

Question 2 
Naveen Constructions was a construction company rendering services under the category of 
“construction of residential complex service” and was paying the service tax in accordance 
with the Finance Act, 1994.  They undertook certain construction work on behalf of a trust and 
paid the service tax, but did not collect such service tax from the trust.  However, later they 
filed refund claim for the service tax so paid contending that they were not actually liable to 
pay service tax as it was exempt.   
Although Department did not dispute the fact that service tax was exempted in the instant 
case, it nevertheless rejected the refund claim on the ground that the refund application filed 
by the assessee was beyond the limitation period as stated in section 11B of the Central 
Excise Act, 1944.   
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Is the Department correct in rejecting the refund claim? Substantiate your answer with the 
help of a decided case law, if any. 

Answer  

There are contrary views of the High Courts on this issue.  While Karnataka High Court in the 
case of KVR Construction has held that limitation under section 11B will not apply in case of 
amount mistakenly paid as service tax, Bombay High Court took a contrary view in the case of 
Andrew Telecom India Ltd. 

Karnataka High Court’s view in CCE(A) v. KVR Construction 2012 (26) STR 195 (Kar.) 
The High Court noted that service tax paid mistakenly under construction service although 
actually exempt, was payment made without authority of law.  Mere payment of amount would 
not make it ‘service tax payable by the assessee’.  The High Court opined that once there was 
lack of authority to collect such service tax from the assessee, it would not give authority to 
the Department to retain such amount and validate it.  
Further, provisions of section 11B of the Central Excise Act, 1944 apply only to a claim of 
refund of excise duty/service tax, and could not be extended to any other amounts collected 
without authority of law. In view of the above, the High Court held that refund of an amount 
mistakenly paid as service tax could not be rejected on ground of limitation under section 11B of 
the Central Excise Act, 1944.   
Bombay High Court’s view in Andrew Telecom India Pvt. Ltd v. CCE Goa 2014 (34) STR 562 
The High Court of Bombay held that if tax has been paid treating it as tax by mistake, the 
refund claim has to be filed under section 11B of Central Excise Act, 1944 only and limitation 
under the section would apply.  The undisputed position was that the amount was paid by the 
appellant as service tax.  That tax was not imposable or leviable on export of services was a 
clarification made by the Department and relying on that clarification, the refund of duty or 
service tax was claimed.  The High Court clarified that this was squarely a case falling within 
the provisions of the Central Excise Act, 1944 and therefore, the rule of limitation under 
section 11B was applied.  That was applied when the application for refund was made 
invoking section 11B of the Central Excise Act, 1944.  The High Court categorically pointed 
out that when this was the provision invoked, same applied with full force including the rule of 
limitation prescribed therein.   
Similar view has been adopted in the case of MCI Leasing Pvt. Ltd v. CCE Mysore 2014 (33) 
STR 497 by the Karnataka High Court.   

Question 3 
A Ltd. starts an advertising agency on April 1, 20XX.  The details of the bills raised by it during 
April to June, 20XX are given as under: 
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Bill No.  Date  Value of taxable services (`) 
1. 05.04. 20XX 82,500 
2. 11.04. 20XX 95,000 
3. 18.04. 20XX 1,65,000 
4. 28.04. 20XX 95,000 
5. 13.05. 20XX 2,75,000 
6. 15.05. 20XX 1,68,000 
7. 30.05. 20XX 1,07,000 
8. 01.06. 20XX 82,500 
9. 17.06. 20XX 89,500 
10. 25.06. 20XX 47,600 

A Ltd. applies for registration on 22.08.20XX.  Is A Ltd. at any default? If yes, what is the maximum 
amount of penalty leviable under section 77(1)(a) of the Finance Act, 1994?   
Note: A Ltd. intends to avail exemptions available to it, if any, under service tax law.  

Answer 
Since A Ltd. has started its business in the current year, it would be entitled for small service 
providers exemption available under Notification No. 33/2012 ST dated 20.06.2012.  Thus, A Ltd. 
will be exempt from paying service tax on the taxable services of aggregate value up to `10 lakh.  
However, section 69 of the Finance Act, 1994 read with the Service Tax (Registration of Special 
Category of Persons) Rules, 2005 provides that a provider of taxable service whose aggregate 
value of taxable services in a financial year exceeds ` 9,00,000 has to make an application for 
registration within a period of 30 days of exceeding the aggregate value of taxable service of  
` 9,00,000. 
The aggregate value of taxable services of A Ltd. exceeds ` 9,00,000 on 30.05.20XX when it 
issues Bill No. 7 of ` 1,07,000.  Thus, A Ltd. should apply for registration on or before 
29.06.20XX.  However, the application for registration is made on 22.08.20XX.  Thus, there is 
delay of total 54 days.   
A Ltd. will, therefore, be liable to a penalty which may extend upto `10,000.   

Question 4 
What are the prosecution implications under section 89 of Finance Act, 1994, if any, in respect 
of the following cases? 
(i) ‘A’ avails CENVAT credit of ` 4 crore without actual receipt of excisable goods. However, 

he is yet to utilize the same. 
(ii) ‘B’ willfully evades payment of service tax of ` 12 crore.   
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(iii) ‘C’ knowingly supplies false information sought by the Central Excise Officer.  The 
amount of service tax involved is ` 50 lakh.  

(iv) ‘D’ collects ` 5 crore as service tax from its clients in February 20XX but deposits only  
` 1 crore with the Central Government by November 20XX.  

(v) ‘E’ collects ` 8 crore as service tax from its clients in February 20XX and deposits  
` 7 crore with the Central Government by April 20XX.  

In the above question, what will be the prosecution implications, if B, D and E are convicted 
for subsequent offences? 

Answer 

Person Prosecution 
‘A’ NA (as both availment and utilization of credit without actual receipt of 

excisable goods constitutes an offence for launching prosecution) 
‘B’ Imprisonment 6 months to 3 years [Section 89(1)(i)] 
‘C’ Imprisonment upto 1 year [Section 89(1)(iii)] 
‘D’ Imprisonment 6 months to 7 years [Section 89(1)(ii)] 
‘E’ Imprisonment upto 1 year [Section 89(1)(iii)] 

Prosecution implications if B, D and E are convicted for subsequent offences are as follows:- 

Person  Prosecution for subsequent offences 
‘B’ Imprisonment upto 3 years [Section 89(2)(a)] 
‘D’ Imprisonment upto 7 years [Section 89(2)(b)] 
‘E’ Imprisonment upto 3 years [Section 89(2)(a)] 

Question 5 
MNL Ltd. did not pay its service tax dues of ` 40 lakh for the quarter ended 30th September, 
20XX. Does the Department have first charge on the property of MNL Ltd.?  If your answer is 
affirmative, whether there are any limitations in respect of such first charge of the 
Department? 

Answer  
Yes the Department has first charge on the property of MNL Ltd for recovery of service tax 
dues of ` 40 lakh. According to provisions of section 88 of the Finance Act, 1994, any amount 
of tax, penalty, interest or any other sum payable by an assessee or any other person shall be 
the first charge on the property of the assessee or the person, as the case may be.  
However, the aforementioned first charge shall be subject to the following:- 
• Companies Act, 1956 (Section 529A); 
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• Recovery of Debts due to Banks and Financial Institutions Act, 1993; and 
• Securitization and Reconstruction of Financial Assets and Enforcement of Security 

Interest Act, 2002. 

Question 6 
What is the time limit for issuance of show cause notice for demand of service tax under 
section 73 of the Finance Act, 1994 ? 

Answer 
The time-limit for issuance of show cause notice for demand of service tax under section 73 of 
the Finance Act, 1994 - 
(a) in case of fraud, collusion, wilful mis-statement, suppression of facts, or contravention of 

any of the provisions of this Act or of the rules made thereunder with intent to evade 
payment of service tax, is 5 years from the relevant date. 

(b) for any other reason, is 30 months from the relevant date. 
If the service of the notice is stayed by an order of a Court, the period of such stay should be 
excluded in computing the aforesaid period of 5 years or 30 months. 

Question 7 
Examine the correctness of the following statements with the help of the decided case laws, if 
any: 
(i) Service tax can be collected under coercion, during a search operation, without an 

assessment order being passed by the concerned authority.  
(ii) Extended period of limitation can be invoked for contravention of statutory provisions only 

if intent to evade service tax is proved.  

Answer 
(i) The statement is not correct.  Madras High Court in the case of Chitra Builders Private 

Ltd. v. Addl. Commr. of CCEx. & ST 2013 (31) STR 515 (Mad.) has held that it is a well 
settled position in law that no tax can be collected from the assessee, without an 
appropriate assessment order being passed by the authority concerned and without 
following the procedures established by law.   

(ii) The statement is correct.  As per proviso to section 73(1), extended period of limitation 
can be invoked if the service tax has not been levied or paid or has been short-levied or 
short-paid or erroneously refunded by reason of fraud or collusion or wilful mis-statement 
or suppression of facts or contravention of any of the provision of Chapter V or of rules 
made thereunder with an intent to evade the payment of service tax.   
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The Calcutta High Court in the case of Infinity Infotech Parks Ltd. v. UOI 2013 (31) STR 
653 (Gau.) has held that mere contravention of provision of Chapter V or rules framed 
thereunder does not enable the service tax authorities to invoke the extended period of 
limitation.  The contravention necessarily has to be with the intent to evade payment of 
service tax. 

Question 8 
“The time limit for completion of adjudication has not been prescribed under service tax law”.   
Discuss the veracity of the statement with reference to the provisions of service tax law.  

Answer 
The statement is not correct with reference to the service tax law. As per section 73(4B) of the 
Finance act, 1994, the Central Excise Officer, where it is possible to do so, should determine 
the amount of service tax due within the following time limits from the date of notice:  

Cases whose limitation is specified as 30 months in section 73(1) [i.e., 
cases not involving fraud, collusion, suppression of facts etc.) 

6 months 

Cases falling under the proviso to section 73(1) [i.e, cases involving fraud, 
collusion, suppression of facts etc.]  

1 year 

Question 9 
Steft (P) Ltd., a service provider, has availed and utilized credit of excise duty without actual 
receipt of excisable goods.  A personal penalty of ` 1,90,000 has been imposed on Mr. Mudit, 
Manager of Steft (P) Ltd. and ` 72,000 on Miss Sneha, an officer of Steft (P) Ltd. who were in 
charge of, and were responsible to, Steft (P) Ltd. for the conduct of its business at the time of 
such availment and utilization of the credit.  
Discuss whether such penalty can be imposed on Mr. Mudit and Miss Sneha under section 
78A of Finance Act, 1994. Can penalty be imposed on manager or officer of a company in any 
other case? Explain. 

Answer 
Section 78A of the Finance Act, 1994 makes a director, manager, secretary or other officer of 
the company personally liable to a penalty upto ` 1 lakh in case of certain specified 
contraventions committed by the company.  Such penalty is leviable if the director, manager, 
secretary or other officer of the company was in charge of, and was responsible to, the 
company for the conduct of business of such company at a time when any of the specified 
contraventions was committed provided the same was within the knowledge of such director, 
manager, secretary or other officer of the company.  
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The specified contraventions inter alia include availment and utilisation of credit of taxes or 
duty without actual receipt of taxable service or excisable goods either fully or partially in 
violation of the rules made under the provisions of Chapter V. 
Though in the given case, Mr. Mudit and Miss. Sneha were in charge of, and were responsible 
to, Steft (P) Ltd. for the conduct of its business at the time of such irregular availment and 
utilization of the credit, personal penalty could be imposed on both of them only if they are 
knowingly concerned with such contravention.   Further, if it is established that Mr. Mudit and 
Miss. Sneha are knowingly concerned with the contravention, the amount of penalty in case of 
Mr. Mudit will have to be restricted to ` 1,00,000.   
Yes, penalty can be imposed on manager or officer of a company in other cases as well.  As 
per section 78A, such other cases are- 
(a) evasion of service tax; or 
(b) issuance of invoice, bill or, as the case may be, a challan without provision of taxable 

service in violation of the rules made under the provisions of Chapter V; or 
(c) failure to pay any amount collected as service tax to the credit of the Central Government 

beyond a period of six months from the date on which such payment becomes due. 

Question 10 
The best judgment assessment under section 72 of the Finance Act, 1994 is an ex-parte 
assessment procedure.  Examine the validity of the statement. 

Answer 
The issue as to whether the best judgment assessment under section 72 of the Finance Act, 
1994 is an ex-parte assessment procedure is decided by the High Court in case of N.B.C. 
Corporation Ltd. v. Commissioner of Service Tax 2014 (33) S.T.R. 113 (Del.) wherein the High 
Court held that section 72 could per se not be considered as an ex parte assessment 
procedure as ordinarily understood under the Income-tax Act, 1961. Section 72 mandates that 
the assessee must appear and must furnish books of account, documents and material to the 
Central Excise Officer before he passes the best judgment assessment order.  Thus, said 
order is not akin to an ex parte order.  
Such an order will be akin to an ex parte order, when the assessee fails to produce records 
and the Central Excise Officer has to proceed on other information or data which may be 
available.  

Question 11 
Determine the maximum penalty leviable under the Finance Act, 1994 and rules made 
thereunder in the following cases? 
(a)  Failure to make payment of service tax electronically 
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(b)  Issue of invoice with incorrect or incomplete details 
(c)  Failure to account for an invoice in the books of accounts 
(d)  Failure to keep, maintain or retain books of accounts and other documents as required 

under the service tax law 

Answer 
(a) Where a person who is required to pay tax electronically, through internet banking, fails 

to pay the tax electronically, maximum penalty leviable is ` 10,000 [Section 77(1)(d) of 
the Finance Act, 1994]. 

(b) Where a person issues invoice with incorrect or incomplete details, maximum penalty 
leviable is ` 10,000 [Section 77(1)(e) of the Finance Act, 1994]. 

(c) Where a person fails to account for an invoice in his books of account, maximum penalty 
leviable is ` 10,000 [Section 77(1)(e) of the Finance Act, 1994]. 

(d) Where a person fails to keep, maintain or retain books of account and other documents 
as required as per the provisions of law, maximum penalty leviable is ` 10,000 [Section 
77(1)(b) of the Finance Act, 1994]. 

Exercise 

1. Write a short note on provisional attachment to protect revenue in certain cases under section 
73C of the Finance Act, 1994.  

2. What are the various modes of recovery of any amount due to Central Government? 

3. Discuss the penal provisions under section 76 of the Finance Act, 1994 for failure to pay service 
tax.  

4. Explain the provisions of section 78 of the Finance Act, 1994 for failure to pay service tax in case 
of fraud.  
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Question 1 
The CESTAT passed an order in case of Mr. A holding that the activity carried out by Mr. A is 
liable to service tax.  Aggrieved by the said order, Mr. A wishes to file an appeal against the 
said order.  You are required to advise him as to whether he can file an appeal to High Court 
on the question of levy of service tax on a particular activity. 

Answer 
No, Mr. A cannot file an appeal to High Court on the question of levy of service tax on a 
particular activity.  Section 83 of the Finance Act, 1994 makes the provisions of section 35G 
and section 35L of the Central Excise Act, 1944 applicable to service tax.   
Section 35G(1) of the Central Excise Act, 1944 provides that an appeal shall lie to the High 
Court from every order passed in appeal by the Appellate Tribunal (not being an order 
relating, among other things, to the determination of any question having a relation to the rate 
of duty of excise or to the value of goods for purposes of assessment), if the High Court is 
satisfied that the case involves a substantial question of law. 
Section 35L(1) of the Act, inter alia, provides that an appeal shall lie to the Supreme Court 
from any order passed by the Appellate Tribunal relating, among other things, to the 
determination of any question having a relation to the rate of duty of excise or to the value of 
goods for purposes of assessment.  Thus, on combined reading of section 35G(1) and section 
35L(1), it can be inferred that an appeal against “an order of Tribunal relating to the 
determination of any question having a relation to the rate of duty of excise/service tax or to 
the value of goods/services for purposes of assessment” shall not lie to High Court.  Appeal 
against such orders will lie to Supreme Court.   
Further, section 35L(2) provides that the ‘determination of any question having a relation to the rate 
of service tax’ shall include the determination of taxability for the purpose of assessment.  Thus, in 
the given case, the appeal lies to the Apex Court under section 35L of the Central Excise Act, 
1944, which alone has exclusive jurisdiction to decide the said question. 
Note: Delhi High Court, in case of Commissioner of Service Tax v. Ernst & Young Pvt. Ltd. 
2014 (34) S.T.R. 3 (Del.), had also taken the aforesaid view. 
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Question 2 
Rishabh Internationals Ltd. (RIL) was engaged in providing certain services on which it did not 
pay any service tax.  As per RIL, said services were not liable to service tax.  However, 
Department issued a show cause notice to RIL demanding service tax and interest to the tune 
of ` 5,45,000.  An appeal was filed to the Commissioner of Central Excise (Appeals) which 
passed an order confirming the demand on RIL.  RIL, being aggrieved by the order of the 
Commissioner of Central Excise (Appeals), decided to file an appeal to the CESTAT against 
such order.  
You are required to determine the amount of fees to be paid by RIL for filing the appeal to 
CESTAT. 

Answer 
As per section 86(6) of the Finance Act, 1994, an appeal to the Appellate Tribunal shall be 
accompanied by a fee of ` 5,000 where the amount of service tax and interest demanded and 
penalty levied by any Central Excise Officer in the case to which the appeal relates is more 
than ` 5,00,000, but not exceeding ` 50,00,000. 

Question 3 
Raman Ltd. is engaged in providing the taxable services and has been filing its service tax 
returns regularly.  However, its jurisdictional Commissioner has the reasons to believe that 
Raman Ltd. has not correctly computed the value of its taxable services for the previous year. 
Can the jurisdictional Commissioner of Central Excise direct such person to get his accounts 
audited by a Chartered Accountant to the extent and for the period as may be specified by 
him? Discuss briefly. 
Will your answer be different if Raman Ltd. contends that its accounts for the previous year 
have been audited under the Income-tax Act, 1961? 

Answer 
Section 72A(1) of Finance Act, 1994, inter alia, provides that if the Commissioner of Central 
Excise has reasons to believe that any person liable to pay service tax has failed to declare or 
determine the value of a taxable service correctly, he may direct such person to get his 
accounts audited by a Chartered Accountant or a Cost Accountant nominated by him, to the 
extent and for the period as may be specified by him.  
Therefore, in the present case, jurisdictional Commissioner of Central Excise can direct 
Raman Ltd. to get its accounts audited by a Chartered Accountant nominated by him, to the 
extent and for the period as may be specified by him. 
Further, section 72A(3) provides that the Commissioner of Central Excise is empowered to 
direct a special audit even if the accounts of such person have been audited under any other 
law for the time being in force.  
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Therefore, the contention of Raman Ltd. that its accounts for the previous year have been 
audited under the Income-tax Act, 1961 cannot be accepted and it will have to comply with the 
order, if any, of the jurisdictional Commissioner to get its accounts audited. 

Question 4 

Explain the provisions relating to power to search premises under section 82 of the Finance 
Act, 1994. 

Answer 
Section 82 of the Finance Act, 1994 provides that where the Joint Commissioner/Additional 
Commissioner of Central Excise/such other Central Excise officer as may be notified by the 
Board has reasons to believe that any documents or books or things, which in his opinion shall 
be useful for or relevant to any proceedings under this Chapter, are secreted in any place, he 
may authorise in writing any Central Excise officer to search for and seize or may himself 
search and seize such documents or books or things. The search shall be subject to the Code 
of Criminal Procedure, 1973. 

Question 5 

On whom the advance ruling pronounced by the Advance Ruling Authority is binding? 

Answer 
As per section 96E of the Finance Act, 1994, an advance ruling pronounced by the Advance 
Ruling Authority under section 96D shall be binding only-  
(a) on the applicant who had sought it; 
(b) in respect of any matter referred to in sub-section (2) of section 96C; 
(c) on the Principal Commissioner/ Commissioner and the Central Excise authorities 

subordinate to him, in respect of the applicant. 
Such advance ruling shall be binding as aforesaid unless there is a change in law or facts on 
the basis of which the advance ruling has been pronounced. 

Question 6 
Basant, a non-resident intends to provide a taxable service under a joint venture in 
collaboration with a non-resident, but has entertained some doubts about its valuation.  
Aarohi, Basant’s friend, has obtained an ‘Advance Ruling' under Chapter VA of the Finance 
Act, 1994 from the Authority for Advance Rulings on an identical point.  Basant proposes to 
follow the same ruling in his case.  Basant has sought your advice as his consultant whether 
he could follow the ruling given in the case of Aarohi.  Explain with reasons. 
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Answer 
According to section 96E of the Finance Act, 1994, an advance ruling is binding only on the 
applicant who has sought it.   
In the given problem, in view of the aforesaid provision, Basant cannot make use of the 
advance ruling pronounced in the identical case of his friend, Aarohi.  Basant should obtain a 
ruling from the Authority of Advance Ruling by making an application under section 96C along 
with a fee of ` 2,500. 

Question 7 

Raman, a service provider, has his operations spread out in multiple locations.  His registered 
premises are situated in Mumbai.  The jurisdictional Commissioner is of the view that it is not 
possible to obtain a true and complete picture of the accounts of Raman from his registered 
premises.  Thus, he has directed Raman to get his accounts audited by Mr. P, a Chartered 
Accountant, nominated by him for the relevant financial year.  However, Raman contests that 
his accounts have already been audited under Income-tax Act, 1961 by Mr. Y, another 
Chartered Accountant, and thus, do not require any other audit.   

With reference to the provisions of Finance Act, 1994, examine the correctness of the 
contention of Raman. 

Answer 

Section 72A(1) of the Finance Act, 1994, inter alia, provides that if the Commissioner of 
Central Excise, has reasons to believe that any person liable to pay service tax has operations 
spread out in multiple locations and it is not possible or practicable to obtain a true and 
complete picture of his accounts from the registered premises falling under the jurisdiction of 
the said Commissioner, he may direct such person to get his accounts audited by a Chartered 
Accountant or Cost Accountant nominated by him, to the extent and for the period as may be 
specified by him.   

Further, sub-section (3) of section 72A provides that Commissioner may order such special audit 
even if the accounts of such person have been audited under any other law for the time being 
in force. 

Therefore, the fact that Raman’s accounts have been audited under Income-tax Act, 1961 will 
not have any bearing on special audit ordered under section 72A of Finance Act, 1994.  Thus, 
the contention of Raman is not correct in law.  

Question 8 

Suraksha Services, a proprietorship firm, was engaged in providing security services to its 
customers. A show cause notice for demanding service tax was issued to the firm and the 

© The Institute of Chartered Accountants of India



8.5  Service Tax 

demand was confirmed. The order was challenged in appeal before the Commissioner, 
Central Excise (Appeals). The Commissioner (Appeals) denied the raising of the following 
three additional legal grounds by Suraksha Services during the course of personal hearing: 

(i) Being a proprietary firm, it cannot be considered as security agency; 

(ii)  Issue involved being interpretation of law, penalty is not imposable; and 

(iii)  As per decisions, staff salary is to be excluded from the gross amount received for 
security services. 

Discuss with the help of a decided case law (if any), whether the Commissioner (Appeals) was 
justified in not allowing the raising of the additional grounds. 

Answer 

As per rule 5 of Central Excise (Appeals) Rules, 2001, an appellant is permitted, under certain 
specified circumstances, to produce before the Commissioner (Appeals) any evidence other 
than the evidence produced by him during the course of the proceedings before the 
adjudicating authority.  

The High Court, in Utkarsh Corporate Services v. CEx. & ST 2014 (34) STR 35 (Guj.), has 
held that when production of additional evidence is permissible, raising of additional grounds 
on the basis of relevant facts existing on record is also permissible.  Further, legal grounds 
can be raised at any stage before any authority.   

Therefore, in view of the fact that the additional grounds raised by Suraksha Services before 
Commissioner (Appeals) were legal grounds, the Commissioner (Appeals) was not justified in 
denying the raising of such additional grounds. 

Question 9 
Specify the circumstances under which the Commissioner of Central Excise may order special 
audit under section 72A of the Finance Act, 1994 

Answer 

The Commissioner of Central Excise may order special audit under section 72A(1) of the 
Finance Act, 1994 if he has reasons to believe that any person liable to pay service tax- 

(i) has failed to declare or determine the value of a taxable service correctly; or 

(ii) has availed and utilised credit of duty or tax paid— 
(a) which is not within the normal limits having regard to the nature of taxable service 

provided, the extent of capital goods used or the type of inputs or input services 
used, or any other relevant factors as he may deem appropriate; or 
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(b) by means of fraud, collusion, or any wilful misstatement or suppression of facts; or 
(iii) has operations spread out in multiple locations and it is not possible to obtain a true and 

complete picture of his accounts from the registered premises falling under the 
jurisdiction of the said Commissioner. 

Exercise 

1 What are the powers of the Central Government to grant exemption from service tax? 

2. What do you understand by advance ruling? On whom the advance ruling is binding? 

3. Examine the validity of the following statements:- 

(a) An application filed for advance ruling cannot be withdrawn. 

(b) The advance ruling cannot be sought in respect of the valuation of taxable services for 
charging the service tax. 

4. Enumerate the circumstances under which the premises of an assessee may be searched and by 
whom. 

5. When does an advance ruling on service tax become void ab initio? 

6. What are the prevailing audit norms for service tax assessees? 

7. “The Commissioner of Central Excise may order special audit under service tax on random 
basis.” Discuss briefly. 

8. Briefly explain the following with reference to the service tax provisions:- 

(i) Appeal to Commissioner of Central Excise [Appeals] 

(ii) Appeal to Appellate Tribunal 

9. What are the various purposes for which an officer authorised by the Commissioner can access 
any premises registered under the Service Tax Rules, 1994? Further, also state what types of 
records have to be made available by the assessee to such authorized officer? 
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Basic Concepts 

Question 1  
Explain briefly, with reference to the provisions of the Customs Act, 1962, the following: 
(i) Bill of export 
(ii) Import report 
(iii) Imported goods 

Answer  

(i) As per section 2(5) of the Customs Act, 1962, bill of export means a bill of export referred 
to in section 50.  Section 50 inter alia provides that the exporter of any goods shall make 
entry thereof by presenting to the proper officer in the case of goods to be exported by 
land, a bill of export in the prescribed form.  It may be noted that bill of export is required 
only when goods are exported via land route.  

(ii) As per section 2(24) of the Customs Act, 1962, import report means the report required 
to be delivered under section 30.  Section 30 inter alia provides that the person-in-charge 
of a vehicle carrying imported goods or any other person as may be notified by the 
Central Government shall, in the case of a vehicle, deliver to the proper officer an import 
report within twelve hours after its arrival in the customs station, in the prescribed form.  
It may be noted that import report is required only when goods are imported via land 
route. 

(iii) The term “imported goods” has been defined in section 2(25) of the Customs Act, 1962 to 
mean any goods brought into India from a place outside India but does not include goods 
which have been cleared for home consumption.  Thus, once goods are cleared from 
customs on payment of customs duty, they are not ‘imported goods’ though in common 
terminology they are termed as ‘imported goods’.   

Question 2 
Briefly explain the following with reference to the provisions of the Customs Act: 
(i) Entry 
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(ii) Prohibited goods 

(iii) Warehouses 

Answer 

(i) As per section 2(16) of the Customs Act, 1962 entry in relation to goods means an entry 
made in a bill of entry, shipping bill or bill of export and includes in the case of goods 
imported or to be exported by post, the entry referred to in section 82 or the entry made 
under the regulations made under section 84. 

(ii) As per section 2(33) of the Customs Act, 1962 prohibited goods means any goods the 
import or export of which is subject to any prohibition under the Customs Act or any other 
law for the time being in force but does not include any such goods in respect of which 
the conditions subject to which the goods are permitted to be imported or exported have 
been complied with. 

(iii) As per section 2(43) of the Customs Act, 1962, warehouse means a public warehouse 
appointed by Assistant/Deputy Commissioner of Customs under section 57 or a private 
warehouse licensed by Assistant/Deputy Commissioner of Customs under section 58.  

 A warehouse is a place where goods after landing are permitted to be removed without 
payment of duty.  Duty is collected at the time of clearance from the warehouse.  A public 
warehouse is owned and managed by a Government body like Central Warehousing 
Corporation.  Goods can be stored in Public Warehouse by any importer, while goods 
can be stored in a private warehouse only by person who has been licensed. 

Question 3 
Explain briefly the following with reference to the provisions of the Customs Act, 1962: 
(i) Customs port 
(ii) Goods 
(iii) Stores 

Answer 

(i) As per section 2(12) of the Customs Act, 1962, customs port means any port appointed 
under clause (a) of section 7 to be a customs port and includes a place appointed under 
clause (aa) of that section to be an inland container depot. 

 As per clause (a) and (aa) of section 7(1) of the Customs Act, the Board may, by 
notification in the Official Gazette, appoint the ports and airports and the places which 
alone shall be customs ports or customs airports and the inland container depots for the 
unloading of imported goods and the loading of export goods or any class of such goods.   
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(ii) According to section 2(22) of the Customs Act, 1962, goods includes – 
 (a) vessels, aircrafts and vehicles; 
 (b) stores; 
 (c) baggage; 
 (d) currency and negotiable instruments and 
 (e) any other kind of movable property. 
(iii) As per section 2(38) of the Customs Act, 1962, stores means goods for use in a vessel or 

aircraft and includes fuel and spare parts and other articles of equipment, whether or not 
for immediate fitting. 

 Stores are also goods but are covered by special provisions in sections 85 to 90.  The 
definition does not cover goods for use in a vehicle. 

Question 4 
Explain briefly the following with reference to the provisions of the Customs Act, 1962: 
(i) Conveyance 
(ii) Dutiable goods 
(iii) India  

Answer 

(i) As per section 2(9) of the Customs Act, 1962, conveyance is defined to include vessel, 
an aircraft and a vehicle.  As the Customs Act seeks to consolidate the laws relating to 
levy of duties on import and export of goods, it is necessary to cover all the modes of 
transport.   

 Therefore, the Act uses the term “conveyance” with an inclusive definition covering all the 
3 modes of transport i.e. water, air and land.  The specific terms are vessel (by sea), 
aircraft (by air) and vehicle (by land). 

(ii) As per section 2(14) of the Customs Act, 1962, dutiable goods is defined to mean any 
goods which are chargeable to duty and on which duty has not been paid.  In order to be 
dutiable, any article should be within the ambit of the word goods as defined under 
section 2(22) and should find a mention in the Custom tariff. 

(iii) As per section 2(27) of the Customs Act, 1962, India includes the territorial waters of 
India.  Territorial waters of India extend to 12 nautical miles into sea from the appropriate 
base line.  India includes not only the surface of sea in the territorial waters but also the 
air space above and the ground at the bottom of the sea.  
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 Goods are deemed to have been exported if the vessel crosses the imaginary line on the 
sea at the 12th nautical mile i.e., if the vessel leaves the territorial waters of India.  

Question 5 
Explain briefly the expression ‘person-in-charge’ under the Customs Act, 1962. 

Answer 
Section 2(31) provides that person in charge means: 

(a) in relation to a vessel, the master of the vessel.  

(b) in relation to an aircraft, the commander or the pilot in charge of the aircraft. 

(c) in relation to a railway train, the conductor, guard or other person having the chief 
direction of the train. 

(d) in relation to any other conveyance, the driver or other person in charge of the 
conveyance. 

The importance of person in charge is multidimensional for instance he is responsible for 
submitting Import Manifest and Export Manifest.  He is also responsible for ensuring that –  
(a) the conveyance comes through approved route and lands at approved places only; 

(b) goods are unloaded after written order, at proper place; 

(c) goods are loaded only after proper permission;   

(d) conveyance does not leave without written order of Customs authorities; 
The person-in-charge can be penalised for –  
(a) giving false declaration or statements, or 

(b) shortages or non-accounting of goods in conveyance. 

Question 6 
Briefly explain the following with reference to the provisions of the Customs Act, 1962: 
(i) Adjudicating Authority 
(ii) Customs Area  
(iii) Smuggling 
(iv) Import and Importer 
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Answer 

(i) As per section 2(1) of the Customs Act, 1962, adjudicating authority means any authority 
competent to pass any order or decision under this Act, but does not include the Board, 
Commissioner (Appeals) or Appellate Tribunal.  The adjudicating authority can adjudicate 
demand of customs duty, confiscation and penalties under Customs Act. 

(ii) As per section 2(11) of the Customs Act, 1962, customs area means the area of a 
customs station and includes any area in which imported goods or export goods are 
ordinarily kept before clearance by Customs Authorities.  Thus, customs area could 
include some area even outside the customs station.  Customs station means (a) 
customs port (b) customs airport and (c) land customs station [section 2(13) of Customs 
Act].  

(iii) As per section 2(39) of the Customs Act, 1962, smuggling, in relation to any goods, 
means any act or omission which will render such goods liable to confiscation under 
section 111 or section 113.  Thus, improper importation, attempting improper importation 
or attempting improper export will amount to smuggling.  Smuggling, therefore, is much 
broader term than normally understood.  Since smuggling has been specifically defined 
under the Customs Act, normal or dictionary meaning of the same cannot be adopted - N 
K Bapna v. UOI - 1992 (60) ELT 13 (SC).  

(iv) The term import under section 2(23) of the Customs Act, 1962 refers to bringing into 
India from a place outside India.  Import of goods into India commences when the goods 
enter the territorial waters of India, but gets completed only when the goods become part 
of the mass of goods within the country.   

 As per section 2(26) of the Customs Act, 1962 importer, in relation to any goods at any 
time between their importation and the time when they are cleared for home 
consumption, includes any owner or any person holding himself out to be the importer. 

Question 7 
Briefly explain the following with reference to the provisions of the Customs Act, 1962: 
(i) Indian customs waters 
(ii) Foreign going vessel or aircraft 

Answer 

(i) As defined by section 2(28) of the Customs Act, 1962 Indian customs waters means the 
waters extending into the sea up to the limit of contiguous zone of India (hereinafter 
abbreviated as CZI) under section 5 of the Territorial waters, Continental Shelf, Exclusive 
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Economic Zone and other Maritime Zones Act, 1976, and includes any bay, gulf, harbour, 
creek or tidal river.  

 According to foregoing Act of 1976, CZI comes immediately after territorial waters. The 
outer limit of Contiguous Zone is 24 nautical miles from the nearest point of base line. 
Therefore, area beyond 12 nautical miles & upto 24 nautical miles is CZI. Looking from 
another perspective, Indian Customs Waters extend upto 12 nautical miles beyond 
territorial waters.  

(ii) As per section 2(21) of the Customs Act, 1962, foreign going vessel or aircraft means 
any vessel or aircraft for the time being engaged in the carriage of goods or passengers 
between any port or airport in India and any port or airport outside India, whether 
touching any intermediate port or airport in India or not, and includes- 
(a) any naval vessel of any foreign Government taking part in any naval exercises; 
(b) any vessel engaged in fishing or any other operations outside the territorial waters 

of India; 
(c) any vessel or aircraft proceeding to a place outside India for any purpose 

whatsoever. 
 The significance of foreign going vessel lies in the fact that stores supplied to foreign 

going vessel is treated as export as per provisions of section 89. Thus, duty drawback is 
available on such stores. Further, imported stores may be consumed on foreign going 
vessel without payment of duty as per section 87. 

Question 8 

Explain in detail, the significance of Indian customs waters under the Customs Act, 1962. 

Answer 
Significance of Indian customs waters is as follows : 
(i) If an officer of Customs has reason to believe that any person in India or within the Indian 

customs waters has committed an offence punishable under section 132 or section 133 
or section 135 or section 135A or section 136, he may arrest such person informing him 
of the grounds for such arrest [Section 104 of the Customs Act, 1962]. 

(ii) Where the proper officer has reason to believe that any vessel in India or within the 
Indian customs waters has been, is being, or is about to be, used in the smuggling of any 
goods or in the carriage of any smuggled goods, he may stop any such vehicle, animal or 
vessel or, in case of an aircraft, compel it to land [Section 106 of the Customs Act, 1962]. 
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(iii) Any vessel which is or has been within the Indian customs waters is constructed, 
adapted, altered or fitted in any manner for the purpose of concealing goods shall be 
liable to confiscation [Section 115(1)(a) of the Customs Act, 1962]. 

(iv) Customs officer has the power to search any person who has landed from/about to 
board/is on board any vessel within Indian customs waters and who has secreted about 
his person, any goods liable to confiscation or any documents relating thereto [Section 
100(2)(a) of the Customs Act, 1962]. 

(v) Any goods which are brought within the Indian customs waters for the purpose of being 
imported from a place outside India, contrary to any prohibition imposed by or under this 
Act or any other law for the time being in force, shall be liable to confiscation [Section 
111(d) of the Customs Act, 1962]. 

Question 9 

ONGC oil rig and a foreign oil rig are drilling oil beyond 12 nautical miles in the sea in the 
Exclusive Economic Zone of India.  Which of the two is a foreign going vessel? Explain.   

Answer 

Foreign going vessel or aircraft is one that carries passengers and (or) goods between 
ports/airports in India and out of India.  It does not matter if it touches any intermediate 
port/airport in India.  The following are also included in the definition: 

(a) A foreign naval vessel doing naval exercises in Indian waters. 

(b) A vessel engaged in fishing or any other operation (like oil drilling by O.N.G.C. oil rig) 
outside territorial waters. 

(c) A vessel or aircraft going to a place outside India for any purpose whatsoever [section 
2(21)]. 

However, it is to be noted that Customs Act, 1962 has been extended to the Continental Shelf 
and Exclusive Economic Zone of India for the purposes of extraction or production of mineral 
oils and supply of any goods as defined in section 2(22) of the Customs Act in connection with 
such activities vide Notification No. SO 189(E) dated 07.02.2002. 

Further, In Aban Loyd Chiles v. UOI (2008) 227 ELT 24 (SC), it was held that oil rigs located 
beyond territorial waters of country but within exclusive economic zone are deemed to be in 
Indian territory and not a foreign going vessel as in that zone/area country’s fiscal laws are 
applicable.   

Hence, both the ONGC oil rig and the foreign oil rig will not be ‘foreign going vessel’.   
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Exercise 

1. Distinguish between Indian territorial waters and Indian custom waters.   

2. Write a brief note on the constitutional provisions governing the levy of customs duties.  
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 2 
Levy of and Exemptions from  

Customs Duty 

Question 1  
Referring to section 25 of the Customs Act, 1962, discuss the following: 
(i) Special exemption  
(ii) General exemption  

Answer  
(i) Special Exemption: As per section 25(2) of the Customs Act, 1962, if the Central 

Government is satisfied that it is necessary in the public interest so to do, it may, by 
special order in each case, exempt from payment of duty, any goods on which duty is 
leviable only under circumstances of an exceptional nature to be stated in such order.  
Further, no duty shall be collected if the amount of duty leviable is equal to, or less than, 
` 100.  This type of exemption is called as ad hoc exemption.  Order under section 25(2) 
is not required to be published in the Official Gazette. 

(ii) General Exemption: As per section 25(1) of the Customs Act, 1962, if the Central 
Government is satisfied that it is necessary in the public interest so to do, it may, by 
notification in the Official Gazette, exempt generally either absolutely or subject to such 
conditions (to be fulfilled before or after clearance) as may be specified in the 
notification, goods of any specified description from the whole or any part of duty of 
customs leviable thereon.  Further, this exemption applies to all importers while 
exemption under section 25(2) is for specific importer and specific goods under import.  

Question 2 

Explain briefly the following with reference to the provisions of the Customs Act, 1962 :  

(i) Meaning of “Assessment” 

(ii) “Clearance for home consumption” and “Clearance for warehousing” 
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Answer 
(i) As per section 2(2) of the Customs Act, 1962, the term “assessment” is defined to 

include provisional assessment, self-assessment, reassessment and any order of 
assessment in which the duty assessed is nil. 

 Assessment is the name given to the process of determining the tax liability in 
accordance with the provisions of this Act.  The process of assessment involves 
determining: 
(i) the quantity and total value of the consignment 
(ii) the proper tariff classification of the goods 
(iii) the appropriate rate of duty after all abatements  
Section 17(1) of Customs Act, 1962 makes it clear that assessment is basically ‘self 
assessment’, subject to verification by ‘proper officer’ under section 17(2).  

(ii) Clearance for home consumption implies that the customs duty on the imported goods 
has been discharged and goods are cleared for utilization within India.  Clearance for 
warehousing implies that the goods may, instead of being cleared for home consumption, 
be deposited in a warehouse and cleared later.  Section 47 of Customs Act, 1962 
contains the provisions for clearance for home consumption while section 60 contains the 
provisions for clearance for warehousing from port without payment of customs duty.  

 Goods can be kept in warehouse when the same are not required immediately and the 
importer does not want to block his funds by clearing the goods.  Goods may also be 
kept in warehouse awaiting import authorization.  When the goods are deposited in a 
warehouse the collection of duty is deferred till the time such goods are cleared for home 
consumption.  However, the importer has to execute a bond up to a sum equal to twice 
the amount of duty assessed on the goods at the time of import.   

Question 3  
Write a brief note on the following with reference to the Customs Act, 1962: 
(i) Remission of duty on imported goods lost 
(ii) Pilfered goods  

Answer 
(i) Remission of duty on imported goods lost: Section 23(1) of the Customs Act, 1962 

provides for remission of duty on imported goods lost (otherwise than as a result of 
pilferage) or destroyed, if such loss or destruction is at any time before clearance for 
home consumption.  Such loss or destruction covers loss by leakage.  Duty is payable 
under this section but it is remitted by Assistant/Deputy Commissioner of Customs if the 
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importer is able to prove the loss or destruction.  Thus, unless remitted, duty has to be 
paid and burden of proof is on the importer.  The provisions of this section are applicable 
for warehoused goods also.   

(ii) Pilfered goods: Section 13 provides that if imported goods are pilfered after unloading 
thereof but before the proper officer has made an order for clearance for home 
consumption or deposit in a warehouse, no duty is payable on the goods, unless the 
pilfered goods are restored to importer.  In such a case, duty on pilfered goods is payable 
by the Port authorities.  Also, the importer does not have to prove pilferage.  However, 
the loss must be only due to pilferage.  Section 13 is not applicable for warehoused 
goods.   

Question 4 
Distinguish between- : 
(a) Jetsam and Flotsam 
(b) Pilfered goods and Lost/destroyed goods 

Answer 
(a) Jetsam and Flotsam are goods which are jettisoned (i.e. thrown with speed) from the 

vessel into the sea to reduce weight of vessel to prevent it from sinking.  They are not 
abandoned goods.  Jetsam gets sunk whereas Flotsam does not sink but floats.  Duty is 
payable on both unless they are entitled to be admitted free of duty. 

(b)  

 Pilfered goods Lost/Destroyed goods 
1. Covered by section 13 Covered by section 23(1) 
2. No duty payable on such goods Duty paid on such goods to be remitted 
3. Department gets compensation from 

the custodian [Section 45(3)] 
No such compensation 

4. Petty theft by human being Loss/Destruction by fire, flood etc (Act 
of God) 

5. Restoration possible  Restoration is not possible 
6. Occurrence is after unloading and 

before Customs clearance order for 
home consumption or warehousing 

Occurrence may be at any time before 
clearance for home consumption 

7. Occurrence in warehouse not 
recognized 

Occurrence in warehouse is recognized 

8. Duty need not be calculated Duty should be calculated for 
determining the remission amount 
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9. No need to prove pilferage.  It is 
quite obvious 

Should be proved and remission sought 
for 

Question 5 
What will be the impact on the customs duty if the goods are –: 
(i) damaged inside the warehouse before clearance for home consumption 
(ii) deteriorated inside the warehouse before clearance for home consumption 
(iii) destroyed in the warehouse before clearance for home consumption 
(iv) destroyed on the wharf, before clearance for home consumption 
(v) destroyed after clearance from warehouse 

Answer 
(i) When the goods are damaged inside the warehouse abatement in customs duty, on 

resultant loss in value, has been provided through section 22.  Section 22 contemplates 
that for claiming abatement of duty, the damage (not deterioration) should occur at any 
time before clearance of the imported goods for home consumption from the warehouse.  
However, the damage should not be attributable to the importer.  It should be proved to 
the satisfaction of Assistant Commissioner or Deputy Commissioner of Customs that the 
imported goods have actually suffered damages.  The claim for abatement is not tenable 
unless the importer factually proves the damage.  The following equation provides the 
way to calculate the abatement of duty. 

  Duty after damage
Duty before damage

 = Value after damage
Value before damage

 

(ii) As discussed above, in case of warehoused goods, only damages are covered and not 
deterioration, hence abatement will not be available in this case and full duty will have to 
be paid.   
However, as per first proviso to section 68 of Customs Act, 1962, owner of any 
warehoused goods may, at any time before an order for clearance of goods for home 
consumption has been made in respect of such goods, relinquish his title to the goods.   
Upon such relinquishment, duty will not be payable on such goods but rent, interest, 
other charges and penalties would be payable.     

(iii) When the goods are destroyed in the warehouse before clearance for home 
consumption, customs duty will be remitted as per the provisions of section 23.  Section 
23(1) applies when the goods have been lost (otherwise than as a result of pilferage) or 
destroyed in entirety i.e. whole or part of goods is lost once for all.  The goods cease to 
exist and cannot be retrieved.  The loss is generally on account of natural causes such 
as fire, flood etc., and no human element is present as in section 13.  The loss or 
destruction may occur at any time before clearance for home consumption.  The 
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loss/destruction has to be proved to the satisfaction of Assistant Commissioner or Deputy 
Commissioner. 

(iv) As all the conditions of section 23 are fulfilled, duty will be remitted in this case also.  
(v) As per the discussion made in (iii) above it is clear that remission of duty is possible only 

when destruction occurs before clearance for home consumption.  In case of destruction 
after clearance from a warehouse, no remission of duty is possible. 

Question 6 
Goods manufactured or produced in India, which were earlier exported and thereafter 
imported into India will be treated at par with other goods imported into India. Is the 
proposition correct or any concession is provided on such import?  Discuss briefly. 

Answer 
The given proposition is correct i.e., goods produced in India, which were earlier exported and 
thereafter imported into India will be treated at par with other goods imported into India 
[Section 20 of the Customs Act, 1962].  However, the following concessions are being 
provided in this regard:  
(i) Maximum import duty will be restricted to duty drawback or rebate availed or central 

excise duty not paid at the time of export.  
(ii) Where the goods were originally exported for repairs, the duty on re-importation is 

restricted to the fair cost of repairs including cost of materials used in repairs whether 
such costs are actually incurred or not, insurance and freight charges, both ways done 
abroad. 
The above two concessions are given subject to the condition that: 
(a) the re-importation is done within 3 years or 5 years if time is extended. 
(b) the exported goods and re-imported goods must be the same. 
In case of point (ii) above, the ownership of the goods should also not have changed.  
However, these concessions would not be applicable if- 
• re-imported goods had been exported by EOU  
• re-imported goods had been exported from a public/private warehouse  
• the process of repairs to which the re-imported goods had been subjected to abroad 

amounts to manufacture  
[Notification No. 94/96 Cus dated 16.12.1996] 
(iii) When exported goods come back for repairs and re-export, the re-imported goods can 

avail exemption from paying of import duty subject to the following conditions: 
(i) the re-importation is for repairs only 
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(ii) the time limit is 3 years. In case of Nepal, such time-limit is 10 years. 
(iii) the goods must be re-exported after repairs 
(iv) the time limit for export is 6 months (extendable to one year). 

[Notification No. 158/95 Cus. dated 14.11.1995] 

Question 7 

What are the provisions relating to effective date of notifications issued under section 25 of the 
Customs Act, 1962? 

Answer  
Date of effect of every notification issued will be the date of its issue by the Central 
Government for publication in the Official Gazette, unless provided otherwise in the 
notification.  Issue means signed by competent authority and sent for publication to 
Government press.   
The provision is made as there may be delay of one or two days in publishing in Gazette e.g. if 
the notification is issued on 2nd November and published in Official Gazette on 4th November, 
the notification will be effective from 2nd November.   
The above rules do not apply to exemptions granted through special orders.  Special orders 
are issued separately for each case and communicated to the beneficiary directly by the 
Government.  

Question 8 

An importer, imported consignment of goods, chargeable to duty @ 40% ad valorem.  The 
vessel arrived on 31st May, 20XX.  A bill of entry for warehousing the goods was presented on 
2nd June, 20XX and the goods were duly warehoused.  In the meantime, an exemption 
notification was issued on 15th October, 20XX reducing the effective customs duty to 25% ad 
valorem. 

Thereafter, the importer filed a bill of entry for home consumption on 20th October claiming 
25% duty.  The customs Department charged higher rate of duty @ 40% ad valorem.  Give 
your views on the same, discussing the relevant provisions of the Customs Act, 1962. 

Answer 
According to section 15(1)(b) of the Customs Act, the relevant date for determination of rate of 
duty and tariff value in case of goods cleared from a warehouse is the date on which a bill of 
entry for home consumption in respect of such goods is presented.  Therefore, the relevant 
date for determining the duty in the given case will be 20.10.20XX (the date on which the bill 
of entry for home consumption is presented)and thus, the relevant rate of duty will be 25%. 
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However, the relevant rate of exchange would be the rate prevalent on the date on which the 
bill of entry for warehousing is presented under section 46 (i.e., 02.06.20XX) and not the rate 
prevalent on the date on which the bill of entry for home consumption in respect of such goods 
is presented (i.e., 20.10.20XX). 

Question 9  
Peerless Scraps, imported during August 20XX, by sea, a consignment of metal scrap 
weighing 6,000 M.T. (metric tonnes) from U.S.A.  They filed a bill of entry for home 
consumption.  The Assistant Commissioner passed an order for clearance of goods and 
applicable duty was paid by them.  Peerless Scraps thereafter found, on taking delivery from 
the Port Trust Authorities (i.e., before the clearance for home consumption), that only 5,500 
M.T. of scrap were available at the docks although they had paid duty for the entire 6,000 
M.T., since there was no short-landing of cargo.  The short-delivery of 500 M.T. was also 
substantiated by the Port-Trust Authorities, who gave a “weighment certificate” to Peerless 
Scraps. 
On filing a representation to the Customs Department, Peerless Scraps has been directed in 
writing to justify as to which provision of the Customs Act, 1962 governs their claim for 
remission of duty on the 500 M.T. not delivered by the Port-Trust.   
You are approached by Peerless Scraps as “Counsel” for an opinion/advice.  Examine the 
issues and tender your opinion as per law, giving reasons. 

Answer  
As per provisions of section 23, where it is shown to the satisfaction of Assistant or Deputy 
Commissioner that any imported goods have been lost or destroyed, otherwise than as a 
result of pilferage at any time before clearance for home consumption, the Assistant or Deputy 
Commissioner shall remit the duty on such goods.  Therefore, duty shall be remitted only if 
loss has occurred before clearance for home consumption.   
In the given case, it is apparent from the facts that quantity of scrap received in India was 
6000 metric tonnes and 500 metric tonnes thereof was lost when it was in custody of Port 
Authorities i.e. before clearance for home consumption was made.  Also, the loss of 500 MT of 
scrap cannot be construed to be pilferage, as loss of such huge quantity cannot be treated as 
“Petty Theft”. 
Hence, Peerless Scraps may take shelter under section 23 justifying his claim for remission of 
duty. 

Question 10  

ASC Ltd. entered in to technical collaboration with MSC Ltd. of Netherlands and imported 
drawings and designs in paper form through professional courier and post parcels.  ASC Ltd. 
declared the value of these drawings and designs at a very nominal value.  However, the 
Assistant Commissioner of Customs valued these drawings and designs at intrinsic value and 

© The Institute of Chartered Accountants of India



2.8  Customs and Foreign Trade Policy 

levied duty on them.  ASC Ltd. contended that customs duty cannot be levied on drawings and 
designs as they do not fall in the definition of goods under the Customs Act, 1962.   
Do you feel the stand taken by the ASC Ltd. is tenable in law? Support your answer with a 
decided case law, if any. 

Answer  
This issue has been settled by the Supreme Court in the case of Associated Cement 
Companies Ltd. v. CC 2001 (128) ELT 21 (SC).  The Apex Court observed that though 
technical advice or information technology are intangible assets, but the moment they are put 
on a media, whether paper or cassettes or diskettes or any other thing, they become movable 
and are thus, goods.  Therefore, the Supreme Court held that drawings, designs, manuals and 
technical material are goods liable to customs duty.  
Therefore, the stand taken by the ASC Ltd. is not correct in law. 
Note:  At present, drawings fall under heading under 4906 and 4911 and are exempt as per Sr 
No. 275 of Notification No. 12/2012 Cus dated 17.03.2012. 

Question 11 
An importer imported certain inputs for manufacture of final product. A small portion of the 
imported inputs were damaged in transit and could not be used in the manufacture of the final 
product. An exemption notification was in force providing exemption in respect of specified raw 
materials imported into India for use in manufacture of specified goods, which was applicable 
to the imports made by the importer in the present case.   
Briefly examine whether the importer could claim the benefit of the aforesaid notification in 
respect of the entire lot of the inputs imported including those that were damaged in transit. 

Answer 
The facts of the case are similar to the case of BPL Display Devices Ltd. v. CCEx., Ghaziabad 
(2004) 174 ELT 5 (SC) wherein the Supreme Court has held that the benefit of the 
notifications cannot be denied in respect of goods which are intended for use for manufacture 
of the final product but cannot be so used due to shortage or leakage.   
The Apex Court has held that no material distinction can be drawn between loss on account of 
leakage and loss on account of damage.  The benefit of said exemption cannot be denied as 
inputs were intended for use in the manufacture of final product but could not be so used due 
to shortage/leakage/damage.  It has been clarified by the Supreme Court that words “for use” 
have to be construed to mean “intended for use”.  
Therefore, the importer can claim the benefit of the notification in respect of the entire lot of 
the inputs imported including those that were damaged in transit. 
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Question 12 

M/s. Pure Energy Ltd. is engaged in oil exploration and has imported software containing 
seismic data.  The importer is entitled to exemption from customs duty subject to the condition 
that an “essentiality certificate” granted by the Director General of Hydrocarbons is produced 
at the time of importation of the goods.  Though the importer applied for the certificate within 
the statutory time limit prescribed for the same, the certificate was not made available to the 
importer within a reasonable time by the Director General of Hydrocarbons.  The customs 
department rejected the importer’s claim for exemption.   

Examine briefly whether the department’s action is sustainable in law. 

Answer 
This issue has been addressed  by the Supreme Court in the case of Commissioner of 
Customs v. Tullow India Operations Ltd. (2005) 189 ELT 401 (SC).  The Apex Court has 
observed that if a condition is not within the power and control of the importer and depends 
upon the acts of public functionaries, non-compliance of such a condition, subject to just 
exceptions cannot be held to be a condition precedent which would disable it from obtaining 
the benefit for all times to come. 
In the given case also the certificate has not been granted within a reasonable time.  
Therefore, in view of the above-mentioned judgement, the importer M/s Pure Energy Ltd. 
cannot be blamed for the lapse by the authorities.  The Directorate General of Hydrocarbons is 
under the Ministry of Petroleum and Natural Gas and such a public functionary is supposed to 
grant the essentiality certificate within a reasonable time so as to enable the importer to avail 
of the benefits under the notification. 

Question 13 
Lucrative Laminates imported resin impregnated paper and plywood for the purpose of 
manufacture of furniture.  The said goods were warehoused from the date of its import.  
Lucrative Laminates sought an extension of the warehousing period which was granted by the 
authorities.  However, even after the expiry of the said date, it did not remove the goods from 
the warehouse.  Subsequently, Lucrative Laminates applied for remission of duty under 
section 23 of the Customs Act, 1962 on the ground that the said goods had lost their shelf life 
and had become unfit for use on account of non-availability of orders for clearance. 
Explain, with the help of a decided case law, if any, whether the application for remission of 
duty filed by the Lucrative Laminates is valid in law? 

Answer  
No, the application for remission of duty filed by the Lucrative Laminates is not valid in law.  
The facts of the given case are similar to the case of CCE v. Decorative Laminates (I) Pvt. Ltd. 
2010 (257) E.L.T. 61 (Kar.).  The High Court, while interpreting section 23, stipulated that 
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section 23 states that only when the imported goods have been lost or destroyed at any time 
before clearance for home consumption, the application for remission of duty can be 
considered.  Further, even before an order for clearance of goods for home consumption is 
made, relinquishing of title to the goods can be made; in such event also, an importer would 
not be liable to pay duty.   
Therefore, the expression “at any time before clearance for home consumption” would mean 
the time period as per the initial order during which the goods are warehoused or before the 
expiry of the extended date for clearance and not any period after the lapse of the aforesaid 
periods. The said expression cannot extend to a period after the lapse of the extended period 
merely because the licence holder has not cleared the goods within the stipulated time. 
Moreover, since in the given case, the goods continued to be in the warehouse, even after the 
expiry of the warehousing period, it would be a case of goods improperly removed from the 
warehouse as per section 72(1)(b) read with section 71. 
The High Court, overruling the decision of the Tribunal, held that the circumstances made out 
under section 23 were not applicable to the present case since the destruction of the goods or 
loss of the goods had not occurred before the clearance for home consumption within the 
meaning of that section.  When the goods are not cleared within the period or extended period 
as given by the authorities, their continuance in the warehouse will not attract section 23 of the 
Act. 
Further, in Kesoram Rayon v. CC 1996 (86) ELT 464, the Supreme Court has held that goods 
which are not removed from warehouse within the permissible period, are deemed to be 
improperly removed on the day they ought to have been removed.  In view of this decision, 
goods would be deemed to have been removed when licensing period was over.  Hence, 
section 23 would not be applicable as such loss occured after ‘deemed removal’ of goods. 

Question 14 
Explain, with reference to decided case law, whether clearances from Domestic Tariff Area 
(DTA) to Special Economic Zone is chargeable to export duty under the SEZ Act, 2005 or the 
Customs Act, 1962.   

Answer  

In the case of Tirupati Udyog Ltd. v. UOI 2011 (272) E.L.T. 209 (A.P.), it is held that the 
clearances of goods from DTA to Special Economic Zone are not chargeable to export duty 
either under the SEZ Act, 2005 or under the Customs Act, 1962 on the basis of the following 
observations:-   

• The charging section needs to be construed strictly.  If a person is not expressly brought 
within the scope of the charging section, he cannot be taxed at all.   
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• SEZ Act does not contain any provision for levy and collection of export duty on goods 
supplied by a DTA unit to a Unit in a Special Economic Zone for its authorised 
operations.  Since there is no charging provision in the SEZ Act providing for the levy of 
customs duty on such goods, export duty cannot be levied on the DTA supplier.   

• Reading section 12(1) of the Customs Act, 1962 along with sections 2(18), 2(23) and 
2(27) makes it apparent that customs duty can be levied only on goods imported into or 
exported beyond the territorial waters of India.         

Since both the SEZ unit and the DTA unit are located within the territorial waters of India, 
supplies from DTA to SEZ would not attract section 12(1) [charging section for customs duty]. 

The above view has also been confirmed in Essar Steel v. UOI 2010 (249) ELT 3 (Guj.) 
wherein the Departmental appeal has been dismissed by Supreme Court on 12.07.2010 - 
2010 (255) ELT A115. 

Question 15 
M/s. XYZ, a 100% export oriented undertaking (100% E.O.U. in short) imported DG sets and 
furnace oil duty free for setting up captive power plant for its power requirements for export 
production.  This benefit was available vide an exemptions notification.  They used the power 
so generated for export production but sold surplus power in domestic tariff area.  
Customs Department has demanded duty on DG sets and furnace oil as surplus power has 
been sold in domestic tariff area.  The notification does not specifically restrict the use of 
imported goods for manufacture of export goods.   
Do you think the demand of the Customs Department is valid in law. 

Answer  
The facts of the case are similar to the case of Commissioner v. Hanil Era Textile Ltd. 2005 
(180) ELT A044 (SC) wherein the Supreme Court agreed to the view taken by the Tribunal 
that in the absence of a restrictive clause in the notifications that imported goods are to be 
solely or exclusively used for manufacture of goods for export, there is no violation of any 
condition of notification, if surplus power generated due to unforeseen exigencies is sold in 
domestic tariff area.  
Therefore, no duty can be demanded from M/s XYZ for selling the surplus power in domestic 
tariff area for the following reasons: 
(i) They have used the DG sets and furnace oil imported duty free for generation of power, 

and 
(ii) such power generated has been used for manufacturing goods for export, and  
(iii) only the surplus power has been sold, as power cannot be stored. 
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Question 16 
Explain briefly the “relevant date” for determination of rate of duty leviable on the imported 
material content in the waste or refuse. 

Answer 
As per section 15(1) of the Customs Act, 1962, the rate of duty and tariff valuation, if any, 
applicable to any imported goods, shall be the rate and valuation in force, - 
(a) in the case of goods entered for home consumption under section 46, on the date on 

which a bill of entry in respect of such goods is presented under that section; 
(b) in the case of goods cleared from a warehouse under section 68, on the date on which a 

bill of entry for home consumption in respect of such goods is presented under that 
section; 

(c) in the case of any other goods, on the date of payment of duty. 
Since the imported material content in the waste or refuse are neither the goods cleared for 
home consumption nor the goods cleared from the warehouse, rate of duty prevalent on the 
date of payment of duty would be the “relevant date” for determination of rate of duty leviable 
on the imported material content in the waste or refuse. 

Question 17 
A machine was originally imported from Japan at ` 250 lakh in July, 20XX on payment of all 
duties of customs. The said machine was exported (sent-back) to supplier for repairs in 
December, 20XX and re-imported without any re-manufacturing or re-processing in October 
next year after repairs.  Since the machine was under warranty period, the repairs were 
carried out free of cost. 
However, the fair cost of repairs carried out (including cost of material ` 6 lakh) would have 
been ` 9 lakh.  Actual insurance and freight charges (to and fro) were ` 3 lakh. The rate of 
basic customs duty is 10% and rate of excise duty in India on like article is 12.5%.  Additional 
duty of customs under section 3(5) of the Customs Tariff Act, 1975 is Nil. 
Compute the amount of customs duty payable (if any) on re-import of the machine after 
repairs.  The ownership of the machine has not been changed during the period. 
Note: The importer intends to avail exemption, if any, with regard to re-importation of goods 
which had been exported for repairs abroad.  

Answer 
As per Notification No. 94/96 Cus dated 16.12.1996, duty payable on re-importation of goods 
which had been exported for repairs abroad is the duty of customs which would be leviable if 
the value of re-imported goods after repairs were made up of the fair cost of repairs carried 
out including cost of materials used in repairs (whether such costs are actually incurred or 
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not), insurance and freight charges, both ways.  However, following conditions need to be 
satisfied for availing this concession: 
(a) goods must be re-imported within 3 years, extendable by further 2 years, after their 

exportation; 
(b) exported goods and the re-imported goods must be the same; 
(c) ownership of the goods should not change. 
Since all the conditions specified above are fulfilled in the given case, the customs duty 
payable on re-imported goods will be computed as under:  

Particulars ` 
Value of goods re-imported after exports [` 9 lakh (including cost of 
materials) + ` 3 lakh] 

12,00,000 

Basic customs duty @ 10% (A)   1,20,000 
Value for computing additional duty of customs under section 3(1) of 
Customs Tariff Act, 1975 (CVD)  

13,20,000 

CVD @ 12.5% (` 13,20,000 x 12.5%) - (B)  1,65,000 
Total (C) [(A) + (B)]  2,85,000 
Education Cess @ 2% plus Secondary and Higher Education Cess @ 1% i.e, 
3% on (C) 

 
     8,550 

Total customs duty payable including education cesses  2,93,550 

Exercise 

1. Write a brief note on stages of imposition of taxes and duties. 

2. Discuss the provisions relating to denaturing or mutilation of goods. 

3. Briefly explain the provisions relating to abatement of duty on damaged or deteriorated goods 
under section 22 of the Customs Act, 1962. 
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Types of Duty 

Question 1 
Explain briefly how additional customs duty is determined in respect of imported goods 
requiring MRP based assessment under the Medicinal and Toilet Preparations (Excise Duties) 
Act, 1955. 

Answer  
The first proviso to section 3(2)(ii) of the Customs Tariff Act, 1975 provides that the value of 
the imported goods for the purpose of charging countervailing duty (CVD) in respect of goods 
chargeable to excise duty on the basis of Maximum Retail Sales Price under Medical and 
Toilet Preparation (Excise Duties) Act, 1955 would be deemed to be the retail sale price 
declared on such imported goods less the amount of abatement, if any, from such retail price 
as the Central Government may, by notification in the Official Gazette, allow in respect of such 
like article.   
Moreover, where on any imported goods more than one retail price is declared, the maximum 
of such retail sale price shall deemed to be the retail sale price for the purpose of this section. 

Question 2 
What will be the dates of commencement of the definitive anti-dumping duty in the following 
cases under section 9A of the Customs Tariff Act, 1975 and the rules made thereunder: 
(i) where no provisional duty is imposed; 
(ii) where provisional duty is imposed; 
(iii) where anti-dumping duty is imposed retrospectively from a date prior to the date of 

imposition of provisional duty. 

Answer  
The Central Government has power to levy anti-dumping duty on dumped articles in 
accordance with the provisions of section 9A of the Customs Tariff Act, 1975 and the rules 
framed thereunder. 
(i) In a case where no provisional duty is imposed, the date of commencement of anti-

dumping duty will be the date of publication of notification, imposing anti-dumping duty 
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under section 9A(1), in the Official Gazette. 
(ii) In a case where provisional duty is imposed under section 9A(2), the date of 

commencement of anti-dumping duty will be the date of publication of notification, 
imposing provisional duty under section 9A(2), in the Official Gazette.   

(iii) In a case where anti-dumping duty is imposed retrospectively under section 9A(3) from a 
date prior to the date of imposition of provisional duty, the date of commencement of 
anti-dumping duty will be such prior date as may be notified in the notification imposing 
anti-dumping duty retrospectively, but not beyond 90 days from the date of such 
notification of provisional duty. 

Question 3 
With reference to section 9AA of Customs Tariff Act, 1975, state briefly the provisions of 
refund of anti-dumping duty. 

Answer  
According to the provisions of section 9AA of the Customs Tariff Act, 1975, where an importer 
proves to the satisfaction of the Central Government that he has paid any anti-dumping duty 
imposed on any article, in excess of the actual margin of dumping in relation to such article, he 
shall be entitled to refund of such excess duty.  However, the importer will not be entitled for 
refund of provisional anti-dumping duty under section 9AA as the same is refundable under 
section 9A(2) of the said Act.  Refund of excess anti-dumping duty paid is subject to 
provisions of unjust enrichment – Automotive Tyre Manufacturers Association v. Designated 
Authority 2011 (263) ELT 481 (SC). 

Question 4 
With reference to section 9A(1A) of the Customs Tariff Act, 1975, mention the ways that 
constitute circumvention of antidumping duty imposed on an article which may warrant action 
by the Central Government. 

Answer  
As per section 9A(1A) of the Customs Tariff Act, 1975, following are the ways that would 
constitute circumvention (avoiding levy of duty by unscrupulous means) of antidumping duty 
imposed on an article that may warrant action by the Central Government: 
(i) altering the description or name or composition of the article subject to such anti-

dumping duty, 
(ii) import of such article in an unassembled or disassembled form, 
(iii) changing the country of its origin or export, or  
(iv) any other manner, whereby the anti-dumping duty so imposed is rendered ineffective. 
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In such cases, investigation can be carried out by Central Government and then anti dumping 
can be imposed on such articles.  

Question 5 

How is the assessable value of “packaged software” determined for the purpose of charging 
additional duty of customs leviable under section 3(1) of Customs Tariff Act, 1975 where 
affixation of retail sale price (RSP) thereon is:  

(i) mandatory;  

(ii) not required  

under the Legal Metrology Act, 2009? 

Note:  Packaged software is notified under section 4A of Central Excise Act, 1944.  

Answer  
“Packaged software or canned software” means software developed to meet the needs of a 
variety of users, and which is intended for sale or capable of being sold, off the self. 
(i) Where the affixation of retail sale price on packaged software is mandatory, the 

assessable value for the purpose of charging additional duty of customs leviable under 
section 3(1) of the Customs Tariff Act, 1975 is deemed to be the retail sale price declared 
on such packaged software less the amount of abatement, if any, granted by the Central 
Government under section 4A of the Central Excise Act, 1944 [Proviso to section 3(2) of 
Customs Tariff Act, 1975].  Thus, all packaged/ canned software imported in shrink 
wrapped packages attract CVD on such retail sale price declared being the combined 
value of the software and the licenses (right to use).   

(ii) Where the affixation of retail sale price on packaged software is not required under the 
Legal Metrology Act, 2009, exemption has been provided, from payment of CVD, on the 
portion of value representing consideration for transfer of right to use such packaged/ 
canned software.  Such software would therefore be required to pay CVD only on that 
portion of value representing the value of the medium on which it is recorded alongwith 
freight and insurance.  For availing this exemption, the importer should be registered 
under service tax as service tax would be levied on the portion of value representing 
consideration for transfer of right to use such packaged/ canned software [Notification 
No. 25/2011 Cus. dated 01.03.2011 read with DOF No. 334/3/2011 TRU dated 
28.02.2011 and Circular No. 15/2011-Cus dated 18-3-2011]. 
Note: Parallel exemption is also available from central excise duty in respect of IT 
software manufactured domestically [Notification No. 14/2011 CE dated 01.03.2011 read 
with DOF No. 334/3/2011 TRU dated 28.02.2011].  
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RSP is not required to be printed on following categories of software: 
(i) software on optical media supplied free of charge, for which right to use or license is 

purchased separately 
(ii) full pack – packaged software with limited validity, not for resale and generally 

imported for demonstrations or for OEMs  
(iii) up-grade fully pack – packaged software supplied free of charge under annual 

maintenance/ subscription/ software assurance contract and  
(iv) updates for packaged software – supplied free of charge under annual 

maintenance/ subscription/ software assurance contract etc.   
In these cases, excise duty/CVD is charged only on the value, excluding the value 
representing consideration for transfer of right to use such packaged/canned software.  
However, service tax would be levied on such portion subsequently - MF(DR) Circular 
No. 15/2011-Cus dated 18-3-2011. 

Question 6 
The assessable value of a unit of an imported product is ` 100 under section 14 of Customs 
Act, 1962. 10,000 pieces of such product have been imported.  The maximum retail sale price 
of each piece of the product is ` 200 each.  The goods are assessable under section 4A of the 
Central Excise Act, 1944, after allowing an abatement of 40%.  The excise duty rate is 12.5% 
ad valorem.  Calculate the amount of additional duty of customs leviable under section 3(1) of 
the Customs Tariff Act, 1975 assuming basic customs duty @ 10% ad valorem. 

Answer 
As the goods are assessable under section 4A of the Central Excise Act, 1944, additional duty 
of customs will be payable on the basis of maximum retail sale price printed on the packing; 
less abatement as permissible [proviso to section 3(2) of the Customs Tariff Act.] 

 ` 
Maximum retail sale price [ 10,000 pieces x ` 200] 20,00,000 
Less : Abatement 40%    8,00,000 
Assessable value for charging additional duty of customs leviable under section 3(1)  12,00,000 
Additional duty of customs @ 12.5% 1,50,000 
Additional customs duty payable   1,50,000 

Question 7 
Miss Priya imported certain goods weighing 1,000 kgs with CIF value US$ 40,000. Exchange 
rate was 1 US$ = ` 45 on the date of presentation of bill of entry. Basic customs duty is 
chargeable @ 10% and education cess as applicable. There is no excise duty payable on 
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these goods, if manufactured in India.  Further, such goods are exempt from payment of 
additional duty under section 3(5) of Customs Tariff Act. 
As per Notification issued by the Government of India, anti-dumping duty has been imposed 
on these goods. The anti-dumping duty will be equal to difference between amount calculated 
@ US $ 60 per kg and landed value of goods. You are required to compute custom duty and 
anti - dumping duty payable by Miss Priya. 

Answer 
Computation of customs duty payable 

Particulars ` 
Total CIF value in INR = US $ 40,000 x ` 45 18,00,000 
Add: Landing charges @1%      18,000 
Assessable value (AV)  18,18,000 
Basic customs duty (BCD) @10% 1,81,800 
Education cess (EC) @ 2% on BCD 3,636 
Secondary and higher education cess (SHEC) @ 1% on BCD       1,818 
Landed value of imported goods  20,05,254 
Total customs duty payable (BCD + EC+ SHEC)   1,87,254 

Computation of anti – dumping duty payable 

Particulars ` 
Value of goods in INR as per Notification = 1,000 Kgs x US $ 60 x ` 45 27,00,000 
Less : Landed value of goods  20,05,254 
Anti-dumping duty payable  6,94,746 

Question 8 
M/s Marwar Industries imported finishing agents, dye - carriers, printing paste etc. to be used 
for manufacture of textile articles.  The importer claimed exemption for additional duty of 
customs (CVD) leviable under section 3 of the Customs Tariff Act, 1975, on the ground that 
there was an exemption for excise duty in respect of said goods which were to be further used 
in the same factory for manufacture of textile articles.  
The Department contended that CVD is payable on the ground that the goods which were to 
be used must also be manufactured in the same factory which is not so in the case of M/s. 
Marwar Industries.  You are requested to comment upon the contention of Department, with 
reference to a decided case law, if any. 
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Answer 
The contention of the Department is not valid in law.  The Supreme Court in a similar case of 
CCus. v. Malwa Industries Ltd. (2009) 235 ELT 214 (SC) held that literal meaning should be 
avoided if it leads to absurdity.  When the goods are imported, obviously, the same would not 
be manufactured in the same factory and therefore, it would become impossible to apply the 
provision of section 3(1) of the Customs Tariff Act, 1975.  It was observed that the object of 
countervailing duty (CVD) is that importer should not be placed at some more advantageous 
position vis-a-vis purchaser/manufacturer of similar goods in India. 
Considering the purpose of exemption, it was held that same factory means imported goods 
should be used in factory belonging to importer where manufacturing activity takes place.  
Hence, CVD exemption will be available to imported goods. 

Question 9 

Goods exempt from basic customs duty would automatically be exempt from additional duty of 
customs. Examine the validity of the said statement. 

Answer 
No, it is not correct to say that goods exempted from basic customs duty would automatically 
be exempted from additional duty of customs. 
When goods are exempted from basic customs duty by a notification, it would not mean that 
they are exempted from additional duty of customs also.  Basic customs duty is leviable under 
the Customs Act, 1962 while additional customs duty is leviable under the Customs Tariff Act, 
1975.  Since the two Acts are independent of each other, one duty can be levied without the 
other. [Kaur Sarin Traders v. Union of India 2006 (199) ELT 224 (Pat.)]. 

Question 10 

When shall the safeguard duty under section 8B of the Customs Tariff Act, 1975 be not 
imposed?  Discuss briefly.  

Answer 
The safeguard duty under section 8B of the Customs Tariff Act, 1975 is not imposed on the 
import of the following types of articles: 
(i) Articles originating from a developing country, so long as the share of imports of that 

article from that country does not exceed 3% of the total imports of that article into India; 
(ii) Articles originating from more than one developing country, so long as the aggregate of 

imports from developing countries each with less than 3% import share taken together 
does not exceed 9% of the total imports of that article into India; 
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(iii) Articles imported by a 100% EOU or units in a Special Economic Zone unless the duty is 
specifically made applicable on them or the article imported is either cleared as such into 
DTA or used in the manufacture of any goods that are cleared into DTA.  In such cases, 
safeguard duty shall be levied on that portion of the article so cleared or so used as was 
leviable when it was imported into India. 

Question 11 

With reference to the Customs Tariff Act, 1975, discuss the validity of the imposition of 
customs duties in the following cases:- 

(a) Both countervailing duty and anti-dumping duty have been imposed on an article to 
compensate for the same situation of dumping.    

(b) Countervailing duty has been levied on an article for the reason that the same is exempt 
from duty borne by a like article when meant for consumption in the country of origin. 

(c) Definitive anti-dumping duty has been levied on articles imported from a member country 
of World Trade Organization as a determination has been made in the prescribed manner 
that import of such article into India threatens material injury to the indigenous industry. 

Answer 
(a) Not valid.  As per section 9B of the Customs Tariff Act, 1975, no article shall be 

subjected to both countervailing and anti-dumping duties to compensate for the same 
situation of dumping or export subsidization. 

(b) Not valid.  As per section 9B of the Customs Tariff Act, 1975, countervailing or anti-
dumping duties shall not be levied by reasons of exemption of such articles from duties 
or taxes borne by the like articles when meant for consumption in the country of origin or 
exportation or by reasons of refund of such duties or taxes. 

(c) Valid.  As per section 9B of the Customs Tariff Act, 1975, no definitive countervailing 
duty or anti-dumping duty shall be levied on the import into India of any article from a 
member country of the World Trade Organisation or from a country with whom 
Government of India has a most favoured nation agreement, unless a determination has 
been made in the prescribed manner that import of such article into India causes or 
threatens material injury to any established industry in India or materially retards the 
establishment of any industry in India.   

Question 12 
Write a short note on the applicability of safeguard duty under the Customs Tariff Act, 1975 on 
articles imported by EOU/SEZ unit and cleared as such into domestic tariff area (DTA). 
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Answer 
Section 8B(2A) of Customs Tariff Act, 1975, provides for levy of safeguard duty on articles 
imported by an 100% EOU/unit in a SEZ that are cleared as such into DTA.  In such cases, 
safeguard duty shall be levied on that portion of the article so cleared as was leviable when it 
was imported into India. 

Exercise 

1. Differentiate between protective duty and safeguard duty. 
2. Briefly examine the nature and significance of the levy of anti dumping duty under the Customs 

Tariff Act, 1975. 
3. Write a brief note on education cess on customs duty. 
4. Discuss the provisions governing the levy of additional duty of customs chargeable under section 

3(5) of the Customs Act, 1962.  
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Classification of Goods 

Question 1 
What is the purpose of including Interpretation Rules in Customs Tariff? Do they form part of 
the Tariff Schedule? Explain the Akin Rule of interpretation. 

Answer 
The Customs Tariff has a set of six Rules for Interpretation of the Tariff Schedule and three 
General Explanatory Notes.  The six Rules of Interpretation and three General Explanatory 
Notes are integral part of the Tariff Schedule.  The purpose of their inclusion in Customs Tariff 
is to standardize the manner in which the nomenclature in the schedule is to be interpreted so 
as to reduce classification disputes.  
Rule 4 of the Rules of Interpretation is called as akin rule.  This rule lays down that goods 
which cannot be classified in accordance with rules 1, 2 and 3 of the Rules of Interpretation 
shall be classified under the heading appropriate to the goods to which they are most akin.  In 
other words, akin rule’ is a residual rule which is to be applied when classification is not 
possible by applying any of the earlier rules.  It is a rule of last resort. 

Question 2 
Briefly explain “standard unit of quantity” with reference to the First Schedule to the Customs 
Tariff Act, 1975. 

Answer 
Standard Unit of Quantity is a unit of measure.  It has been prescribed in column 3 of the First 
Schedule to the Customs Tariff for each tariff item to facilitate the collection, comparison and 
analysis of trade statistics.  The unit of measure is indicated by abbreviations.  Some 
abbreviations are cc-cubic centimeter, cm-centimetre(s), g-gram(s), mt-metric tonne.   

Question 3 
Write a brief note on rule 1 of the Rules of Interpretation of the First Schedule to Customs 
Tariff Act, 1975.  
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Answer 
Rule 1 of the general rules for interpretation states that the titles of sections, chapters and 
sub-chapters in the First Schedule to the Customs Tariff Act, 1975 are provided for ease of 
reference only.  For legal purposes, classification shall be determined according to the terms 
of the headings and any relative section or chapter notes and provided such headings or 
chapter notes do not otherwise require, according to the subsequent rules. 
Thus, the tiles of sections, chapters and sub-chapters cannot be used to determine 
classification of a product. 

Question 4  
Tony India imported various components in different consignments separately on the basis of 
valid import licences.  The Department has taken a stand that though components are 
imported in different consignments, ultimately taking all together, they are sufficient to 
manufacture finished goods.  Therefore, in view of the provisions of rule 2(a) of the 
Interpretative Rules, the goods will attract import duty as if they are finished goods and the 
benefit of an exemption notification exempting only the components will not be available.   
Write a brief note, with reference to decided case law, as to whether the stand taken by the 
Department is correct in law. 

Answer  
No, the stand taken by the Department is not correct in law.  Rule 2(a) of the Interpretative 
Rules applies when all the components are imported at the same time and when a simple 
process is required for assembly. This view was also confirmed by the Supreme Court in CC v. 
Sony India (2008) 231 ELT 385, wherein it has been held that rule 2(a) applies only if all the 
components are presented at the same time for custom clearance.   
In the given case, since the various components are imported in different consignments 
separately at different points of time, rule 2(a) will not apply.  Therefore, import of components 
will be treated as import of components and not of finished goods for the purpose of benefit of 
exemption notification. 

Question 5 
India Car Co. is manufacturing passenger cars and has entered into a joint venture agreement 
and collaboration with Videshi Car Co.  India Car Co. imported from Videshi Car Co. a 
shipment of 24 CKD packs (completely knocked down condition) of passenger car 
components.  They filed Bill of Entry for clearing the goods, which were claimed to be 
components of motor cars.  The components imported in CKD packs were such that cars 
could be manufactured by assembling those components.  They also claimed benefit of a 
Notification exempting components, including components of motor cars in semi-knocked 
down packs and completely knocked down packs. 
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The Adjudicating Authority held that the imported components being complete cars in CKD 
packs, had the essential character of the finished product and as such the consignment were 
to be treated as motor cars and not components.  It was also held that India Car Co. was not 
entitled to the benefit of the notification as the notification was only for components. 
The questions for consideration are: 
(i) Whether the CKD packs imported into the country could be considered to be motor cars 

for the purpose of classification and clearance? 
(ii) Whether India Car Co. is entitled to the benefit of exemption notification? 

Answer  
The facts of the given case are similar to the facts of the case of CC, Bangalore v. Maestro 
Motors Ltd. – 2004 (174) ELT 289 (SC) decided by the Apex Court.  
(i) As per interpretative rule 2(a) of the General Rules of Interpretation of Customs Tariff, 

any reference in a heading to an article shall be taken to include a reference to that 
article incomplete or unfinished, provided that, as presented, the incomplete or 
unfinished article has the essential character of the complete or finished article. It shall 
also be taken to include a reference to that article complete or finished (or falling to be 
classified as complete or finished by virtue of this rule), presented unassembled or dis-
assembled.  This rule lays emphasis on the essential character of the goods. Thus goods 
which have the essential characteristics of finished goods will be classified under the 
same heading in which the final product has to be classified. 

 In the Maestro Motors case, the passenger car components were imported in CKD packs.  
Thus, what was imported was completely knocked down cars. The components imported 
had the essential character of a complete car even though presented in unassembled 
form.  Thus, in view of rule 2(a) of the General Rules of Interpretation of Customs Tariff, 
the Supreme Court held that the components in CKD packs would be classified as motor 
car.  

 Therefore, in case of India Car Co. also, the CKD packs should be classified as cars for 
the purpose of classification and clearance.  

(ii) In the Maestro Motors case, it was observed by the Supreme Court that a notification has 
to be interpreted in terms of its language. If in the notification, exemption is granted with 
reference to tariff items in the First Schedule to the Customs Tariff Act, 1975, then the 
Rules of Interpretation must apply. In that case even for the purposes of the notification, 
the goods will be classified in the same manner as they are classified for purposes of 
payment of customs duty. However, where the language of the notification is plain and 
clear effect must be given to it.  
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 In this case the notification exempted components, including components of fuel efficient 
motor cars in semi-knocked down packs and completely knocked down packs. The Apex 
Court held that for purposes of levy of customs duty, by virtue of interpretative Rule 2(a) 
of the General Rules of Interpretation of Customs Tariff, the components in a completely 
knocked down pack would be considered to be cars. However, in view of the clear 
language of the Notification, the components including components in completely 
knocked down packs would be exempted.  
Thus, in view of the abovementioned judgment, the components in CKD packs imported 
by India Car Co. would get the exemption under the Notification, even though for 
purposes of classification and clearance they may be considered to be motor cars. 

Question 6 
M/s Hind IT Co. imported laptops with Hard Disc Drives (HDD) preloaded with operating 
software like Windows XP, XP home etc.  The operating software at the relevant time was 
exempt from customs duty.  The Department claimed that the said laptop along with the 
operating software was classifiable and assessable as a single unit.  However, the assessee 
contended that the software loaded HDD should be classified and assessed separately.  
Decide with a brief note whether the action proposed by the Department is correct in law. 

Answer 
The action proposed by the Department is correct in law.  The facts of the case are similar to 
CCus. v. Hewlett Packard India Sales (P) Ltd. (2007) 215 ELT 484 (SC). 
In this case, the Supreme Court observed that the pre-loaded operating system recorded in 
HDD in the laptop (item of import) forms an integral part of the laptop as the laptop cannot 
work without the operating system. A laptop without an operating system is like an empty 
building. Hence, laptop should be treated as one single unit and assessed accordingly. 
However, if the operating system had been imported as packaged software like an accessory, 
then the benefit of exemption notification would have been available on it. 

Question 7 
XYZ ice cream company imported cone containers made from printed aluminium foils backed 
with paper.  According to the Revenue, these were classifiable under Chapter 48: “Paper and 
Paperboard; articles of paperpulp, of paper or paperboard”.  The revenue’s view was that 
where composite goods are made of different components and cannot be classified by 
reference to rule 2 of the Interpretative Rules, then the classification has to be according to 
the principles contained in rule 3(b).  The classification has to be as if the goods consist of the 
material or components which give them their essential character.  Since the contents of the 
material in this case was 70.7% paper, that was the essential component of the cone 
containers for ice cream and merit classification under Chapter 48. 
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However, according to the assessee the goods were classifiable under Chapter 76: 
“Aluminium and Articles thereof” in section XV of the First Schedule to the Customs Tariff Act, 
1975.  The assessee contended that Chapter Note 2(n) to Chapter 48 specifically excludes 
metal foil backed with paper or paper board and thus, the goods cannot be classified under 
Chapter 48.   
Discuss briefly whether the action proposed by the Revenue is correct is law. 

Answer 
In the given case, the Chapter Note 2(n) specifically excludes metal foil backed with paper or 
paperboard from the purview of Chapter 48.  The aluminium foil cone containers made up of 
70.7% paper cannot be included under Chapter 48 by mere reference to the title of the 
Chapter 48: “Paper and Paperboard; articles of paper pulp, of paper or paperboard”.  
The contention of the Revenue that the Chapter Note will not apply because of rule 3(b) of the 
Interpretative Rules, is not correct as it has been specifically provided in rule 1 of the 
Interpretative Rules that “the titles of sections and Chapters are provided for ease of reference 
only; for legal purposes classification shall be determined according to the terms of the 
headings and any relative section or Chapter Notes and, provided such headings or Notes do 
not otherwise require, according to the provisions hereinafter contained”. 
Therefore, only if there is no specific Chapter Note requiring otherwise, the subsequent rules 
i.e., rule 2 onwards, including rule 3(b) of the Rules for Interpretation, can be invoked.  
However, in the present case, Chapter 48 – Note – 2(n) is very specific leaving no option to 
resort to rule 3(b). 
Hence, the Revenue’s contention that the cone containers should be classified under Chapter 
48 is not correct. 

Question 8 
ABC Company Ltd. had imported brine shrimp eggs.  This was classified as “prawn feed’ for 
customs duty purposes under chapter heading No. 2309 of the Customs Tariff schedule which 
includes use as animal feed.  The department’s view was that this should be classified under 
chapter heading No. 051199 as non-edible animal products unfit for human consumption.  
M/s. ABC Company Ltd. provided literature to support their contention that the imported 
material contained little organisms/embryos which later became larva that were fed to the 
prawns. Therefore, according to the importers, the nature and character of the product was not 
changed or altered by nurturing or incubation. Hence, the classification should be as prawn 
feed under chapter heading No. 2309. 
Decide with the help of case law, if any, whether the contention of the assessee, M/s. ABC Co. 
is correct in law.   
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Answer  
Yes, the contention of the assessee is justified in law. The facts of the given case are similar 
to the case of Atherton Engineering Co. Pvt. Ltd. v. UOI 2010 (256) ELT 358 (Cal.). In the 
instant case, the Court noted that it was the use of the product that had to be considered in 
the instant case. If a product undergoes some change after importation till the time it is 
actually used, it is immaterial, provided it remains the same product and it is used for the 
purpose specified in the classification. Therefore, in the instant case, it examined whether the 
nature and character of the product remained the same.   
The Court opined that if the embryo within the egg was incubated in controlled temperature 
and under hydration, a larva was born. The larva did not assume the character of any different 
product.  Its nature and characteristics were same as the product or organism which was 
within the egg. 
Hence, the Court held that the said product should be classified as feeding materials for 
prawns under the heading 2309. These embryos might not be proper prawn feed at the time of 
importation but could become so, after incubation. 

Question 9 
Sun Synthetic Fibres imported one unit of the equipment which was declared as “Kari Mayer 
High Speed Draw Warping Machine with 1536 ends along with essential spares”.  The 
assessee claimed that these goods were covered under an exemption notification.   
Under the said notification, exemption was available in respect of the High Speed Warping 
Machine with yarn tensioning, pneumatic suction devices and accessories.  However, the 
machine imported by the assessee had drawing unit and not the pneumatic suction device as 
prescribed in the notification.  The Textile Commissioner-who was well conversant with these 
machines-had stated that the goods imported by the assessee were covered under the 
exemption notification as drawing unit was just an essential accessory to the machines 
imported by assessee.  
The Revenue contended that the machine imported by the assessee was not in consonance 
with the exemption notification as it had drawing unit and not the pneumatic suction device 
and, therefore, the benefit of exemption should not be available under the notification to the 
assessee.  
Discuss whether the contention of the Revenue is sustainable in law, with the help of decided 
case law, if any. 

Answer  
No, the contention of the Revenue is not sustainable.  
The facts of the given case are similar to the case of CCus. (Import), Mumbai v. Konkan 
Synthetic Fibres 2012 (278) E.L.T. 37 (SC) wherein the Supreme Court stated that it is a 
settled proposition in a fiscal or taxation law that while ascertaining the scope or expressions 
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used in a particular entry, the opinion of the expert in the field of trade, who deals in those 
goods, should not be ignored, rather it should be given due importance. 
The Supreme Court further elaborated that when no statutory definition is provided in respect 
of an item in the Customs Act or the Central Excise Act, the trade understanding, i.e. the 
understanding in the opinion of those who deal with the goods in question would be the safest 
guide.  Hence, the Supreme Court, relying on the opinion of the Textile Commissioner, 
concluded that the imported goods were covered under the exemption notification. 

Question 10 
What are the conditions required to be fulfilled by the importer to make the imported goods 
eligible for preferential rate of duty prescribed by the Central Government by notification under 
section 25 of the Customs Act, 1962?  

Answer  
The Government may by notification under section 25 of the Customs Act, 1962 prescribe 
preferential rate of duty in respect of imports from certain preferential areas.  The importer will 
have to fulfill the following conditions to make the imported goods eligible for preferential rate 
of duty: 
(i) At the time of importation, he should make a specific claim for the preferential rate. 
(ii) He should also claim that the goods are produced or manufactured in such preferential 

area. 
(iii) The area should be notified under section 4(3) of the Customs Tariff Act, 1975 to be a 

preferential area. 
(iv) The origin of the goods shall be determined in accordance with the rules made under 

section 4(2) of the Customs Tariff Act, 1975. 
Determination of Origin’ is important to allow concessional rate of customs duty.  Generally, as 
per the rules (a) if the goods are un-manufactured, it should be grown or produced in that area 
(b) If it is fully manufactured in that country, it should be manufactured from material produced 
or with un-manufactured materials from that country. (c) if it is partially manufactured in that 
country, final process should be completed in that country and at least specified percentage of 
expenditure on material or labour should be in that country.  
Question 11 
Write a note on “Project Imports” under the Customs Tariff Act, 1975. 
Answer  
Project Imports are the imports of machinery, instruments, and apparatus etc., falling under 
different classifications, required for initial set up of a unit or for substantial expansion of an 
existing unit.   
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Heavy customs duty on imported machinery for projects make the initial project cost very high 
and project may become unviable. Hence, concept of ‘project import’ is introduced to bring 
machinery etc. required for initial setup or substantial exemption at concessional customs 
duty.  
In a project several different items are required, each of which is importable at different rates 
of customs duties.  Thus, this simple method is adopted, as otherwise, classifying each 
machinery and its parts in different heads and valuing them would have been cumbersome 
and would have delayed clearances, which would cause demurrages. 
The items eligible for project import are specified in Heading 9801 of the Customs Tariff Act, 
1975. These are: all items of machinery including prime movers, instruments, apparatus and 
appliances, control gear and transmission equipment, auxiliary equipment (including those for 
research and development, testing and quality control); as well as components or raw 
materials for manufacture of these items and their components; required for initial setting up of 
a unit or substantial expansion of a specified (1) industrial project (2) Irrigation project (3) 
Power projects (4) Mining project (5) Project for exploration of oils or other minerals and (6) 
Other projects as may be notified by Central Government.  
The spare parts, raw material and consumables stores upto 10% of the value of goods can be 
imported.   
Few of the eligible projects are: 
(i) Industrial plant 
(ii) Irrigation project 
(iii) Power project 
(iv) Mining project 
(v) Oil & mineral exploration project 
(vi) Other projects as notified by the Central Government 

Exercise 

1. How will you determine the customs duty where imported goods consist of articles liable 
to different rates of duty? 

2. Explain rule 3 of the rules for Interpretation of the Customs Tariff. 
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Valuation under the Customs Act, 1962 

Question 1 
Briefly explain the following with reference to the Customs (Determination of Value of Imported 
Goods) Rules, 2007: 
(i) Goods of the same class or kind 
(ii) Computed value 

Answer  
(i) As per rule 2(1)(c) of Customs Valuation (Determination of Value of Imported Goods) 

Rules, 2007, goods of the same class or kind, means imported goods that are within a 
group or range of imported goods produced by a particular industry or industrial sector 
and includes identical goods or similar goods. 

(ii) As per rule 2(1)(a) of the said rules, computed value means the value of imported goods 
determined in accordance with rule 8. The value of imported goods is taken as computed 
value when valuation is not possible as per any of rules earlier than rule 8 and cost is 
ascertainable. 
As per rule 8, subject to the provisions of rule 3, the value of imported goods shall be 
based on a computed value, which shall consist of the sum of – 
(a) the cost or value of materials and fabrication or other processing employed in 

producing the imported goods;  
(b) an amount for profit and general expenses equal to that usually reflected in sales of 

goods of the same class or kind as the goods being valued which are made by 
producers in the country of exportation for export to India;  

(c) the cost or value of all other expenses under sub-rule (2) of rule 10. 

Question 2 
Answer the following with reference to the provisions of section 14 of the Customs Act, 1962 
and the rules made thereunder:   
(i) What shall be the value, if there is a price rise of the imported goods in international 

market between the date of contract and the date of actual importation but the importer 
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pays the contract price?  
(ii) Whether the payment for post-importation process is includible in the value if the same is 

related to imported goods and is a condition of the sale of the imported goods? 

Answer  
(i) The value of the imported goods or export goods is its transaction value, which means 

the price actually paid or payable for the goods. Where a contract has been entered into, 
the transaction value shall be the price stated in the contract, unless it is not acceptable. 

 Price rise between date of contract and date of actual import is irrelevant, as the price 
actually paid or payable shall be taken to be the value.  Thus, price stated in the contract 
(unless unacceptable) shall be taken. 

(ii) As per explanation to Rule 10(1) of the Customs Valuation (Determination of Value of 
Imported Goods) Rules, 2007, the payment for post-importation process is includible in 
the value of the imported goods if the same is related to such imported goods and is a 
condition of the sale thereof. 

Question 3 

Whether the assessable value of the warehoused goods which are sold before being cleared 
for home consumption, should be taken as the price at which the original importer has sold the 
goods?  

Answer  
Section 14 of the Customs Act provides that the value of the imported goods shall be the 
transaction value of goods which is the price actually paid or payable for the goods when sold 
for export to India for delivery at the time and place of importation.  The sale of goods after 
warehousing them in India cannot be considered a sale for export to India.  It cannot be stated 
that the export of goods is not complete even after the imported goods were cleared for 
warehousing in the country of import. Hence, the price at which the imported goods are sold 
after warehousing them in India does not qualify to be the transaction value as per section 14. 
This has been clarified vide Circular No. 11/2010 Cus. dated 03.06.2010. 

Question 4 

Explain when are the costs and services as given in rule 10 of the Customs Valuation 
(Determination of Value of Imported Goods) Rules, 2007 be added to the value of the identical 
goods under rule 4. 
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Answer 
As per rule 4(1)(c) of the Customs Valuation (Determination of Value of Imported Goods 
Rules, 2007) where imported goods are being valued as per rule 4, the value of the identical 
goods is adjusted to take into account the difference attributable to the commercial level or to 
the quantity or both.  According to rule 4(2) where costs and charges referred to in rule 10 are 
included in the value of identical goods, adjustment has to be made of the difference in such 
costs and charges between the imported goods and the identical goods. 
Therefore, if the value of the identical goods does not include certain specific costs and 
charges relating to the imported goods, these are to be included as per rule 10.  

Question 5 
Mother Mary Hospital and Research Centre imported a machine from Delta Scientific 
Equipments, Chicago for in house research.  The price of the machine was settled at US $ 
5,000.  The machine was shipped on 10.04.20XX.  Meanwhile, the Hospital Authorities 
negotiated for a reduction in the price.  As a result, Delta Scientific Equipments agreed to 
reduce the price by $ 850 and sent the revised price of $ 4,150 under a telex dated 
15.04.20XX.  The machine arrived in India on 18.04.20XX.  The Commissioner of Customs 
has decided to take the original price as the transaction value of the goods on the ground that 
the price is reduced only after the goods have been shipped.   

Do you agree to the stand taken by the Commissioner? Give reasons in support of your 
answer.   

Answer 
No, the Commissioner’s approach is not correct in law.   
As per section 14 of the Customs Act, the transaction value of the goods is the price actually 
paid or payable for the goods at the time and place of importation.  Further, the Supreme 
Court in the case Garden Silk Mills v. UOI has held that importation gets complete only when 
the goods become part of mass of goods within the country.  Therefore, since in the instant 
case the price of the goods was reduced while they were in transit, it could not be contended 
that the price was revised after importation took place.  Hence, the goods should be valued as 
per the reduced price, which was the price actually paid at the time of importation. 

Question 6 

‘A’ had imported goods from Finland.  Due to deep draught at the port, such goods were not 
taken to the jetty in the port but were unloaded at the outer anchorage.  The charges incurred 
for such unloading and transport of the goods from outer anchorage to the jetty in barges 
(small boats) were ` 1,35,000.  ‘A’ claims that such charges form part of the loading and 
unloading charges and should be deemed to be included in the addition of 1% of the CIF value 
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of such goods, made under rule 10(2)(b) of the Customs Valuation (Determination of Value of 
Imported Goods) Rules, 2007.   

Discuss the tenability of ‘A’s’ claim. 

Answer  
Rule 10(2)(a) stipulates that for the purposes of section 14(1) of the Customs Act, 1962 and 
Valuation rules, value of imported goods shall be the value of such goods, for delivery at the 
time and place of importation and shall include the cost of transport of the imported goods to 
the place of importation.  The ‘place of importation’, as observed by the Supreme Court in the 
case of Garden Silk Mills Ltd Versus UOI 1993 (113) E.L.T. 358 (SC) means the place where 
the imported goods reach the landmass of India in the customs area of the port, airport or land 
customs station, or if they are consumed before reaching the landmass of India, the place of 
consumption. 
Further, ‘Explanation’ to rule 10(2) clarifies that the cost of transport of the imported goods 
includes, inter alia, barge charges.  This Explanation is to take care of cases of imports by 
time chartered vessels or bulk carriers discharging goods on high seas needing additional 
expenditure for delivery of the goods at the ‘place of importation’ mentioned in rule 10(2)(a) 
above. 
Therefore, in cases where the big mother vessels cannot enter the harbour for any reason and 
goods are brought to the docks by smaller vessels like barges, the cost incurred by the 
importer for bringing the goods to the landmass or place of consumption, such as barge 
charges will also be included in the cost of transportation.   Therefore, ‘A’s claim is not tenable 
in law. 

Question 7 
M/s IES Ltd. (assessee) imported certain goods at US $ 20 per unit from an exporter who was 
holding 30% equity in the share capital of the importer company.  Subsequently, the assessee 
entered into an agreement with the same exporter to import the said goods in bulk at US $ 14 
per unit.  When imports at the reduced price were effected pursuant to this agreement, the 
Department rejected the transaction value stating that the price was influenced by the 
relationship and completed the assessment on the basis of transaction value of the earlier 
imports i.e., at US $20 per unit under rule 4 of the Customs Valuation (Determination of Value 
of Imported Goods) Rules 2007.  
State briefly, whether the Department's action is sustainable in law, with reference to decided 
cases, if any. 

Answer 
No, the Department’s action is not sustainable in law.  Rule 2(2) of Customs Valuation 
(Determination of Value of Imported Goods) Rules, 2007, inter alia, provides that persons 
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shall be deemed to be "related" if one of them directly or indirectly controls the other.  The 
word “control” has not been defined under the said rules.  As per common parlance, control is 
established when one enterprise holds at least 51% of the equity shareholding of the other 
company.  However, in the instant case, the exporter company held only 30% of shareholding 
of the assessee.  Thus, exporter company did not exercise control over the assessee.  So, the 
two parties cannot be said to be related. 
The fact that assessee had made bulk imports could be a reason for reduction of import price.  The 
burden to prove under-valuation lies on the Revenue and in absence of any evidence from the 
Department to prove under-valuation, the price declared by the assessee is acceptable. 
In the light of foregoing discussion, it can be inferred that Department’s action is not 
sustainable in law. 

Question 8 
A consignment of 800 metric tonnes of edible oil of Malaysian origin was imported by a 
charitable organization in India for free distribution to below poverty line citizens in a backward 
area under the scheme designed by the Food and Agricultural Organization. This being a 
special transaction, a nominal price of US$ 10 per metric tonne was charged for the 
consignment to cover the freight and insurance charges. The Customs House found out that at 
or about the time of importation of this gift consignment there were following imports of edible 
oil of Malaysian origin: 

S. No. Quantity imported in metric tonnes Unit price in US $ (CIF) 
1. 20 260 
2. 100 220 
3. 500 200 
4. 900 175 
5. 400 180 
6. 780 160 

The rate of exchange on the relevant date was 1 US $ = `  60.00 and the rate of basic 
customs duty was 10% ad valorem. There is no countervailing duty or special additional duty. 
Calculate the amount of duty leviable on the consignment under the Customs Act, 1962 with 
appropriate assumptions and explanations, where required.  

Answer 
Determination of transaction value of the subject goods:- 
In the instant case, while determining the transaction value of the goods, following factors 
need consideration:- 
1. In the given case, US $10 per metric tonne has been paid only towards freight and 

insurance charges and no amount has been paid or payable towards the cost of goods.  
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Thus, there is no transaction value for the subject goods.  Consequently, we have to look 
for transaction value of identical goods under rule 4 of Customs Valuation (Determination 
of Value of Imported Goods) Rules, 2007 [Customs Valuation (DVIG) Rules, 2007]. 

2. Rule 4(1)(a) of the aforementioned rules provides that subject to the provisions of rule 3,
the value of imported goods shall be the transaction value of identical goods sold for
export to India and imported at or about the same time as the goods being valued.  In the
six imports given during the relevant time, the goods are identical in description and of
the same country of origin.

3. Further, clause (b) of rule 4(1) of the said rules requires that the comparable import
should be at the same commercial level and in substantially same quantity as the goods
being valued.  Since, nothing is known about the level of the transactions of the
comparable consignments, it is assumed to be at the same commercial level.

4. As far as the quantities are concerned, the consignments of 20 and 100 metric tonnes
cannot be considered to be of substantially the same quantity.  Hence, remaining 4
consignments are left for our consideration.

5. However, the unit prices in these 4 consignments are different.  Rule 4(3) of Customs
Valuation (DVIG) Rules, 2007 stipulates that in applying rule 4 of the said rules, if more
than one transaction value of identical goods is found, the lowest of such value shall be
used to determine the value of imported goods.  Accordingly, the unit price of the
consignment under valuation would be US $ 160 per metric tonne.
Computation of amount of duty payable
CIF value of 800 metric tonnes:
= 800 x 160 = US $ 1,28,000
At the exchange rate of $ 1 = `  60
CIF Value (in Rupees)  =` 76,80,000
Add:  Landing Charges at 1%

[As per rule 10(2) of customs valuation (DVIG) Rules, 2007 = 
  Landing charges @ 1% are to be compulsorily added to 
 CIF value to arrive at the assessable value]   `  76,800 

 Assessable Value = ` 77,56,800 
10% of Ad Valorem duty on ` 77,56,800  = `  7,75,680 
Add: Education cess @ 2% (rounded off) = `  15,514 
Add: Secondary and higher education cess @ 1% (rounded off) =   `   7,757 
Total custom duty payable = `  7,98,951 
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Question 9 
Examine the validity of the following statements with reference to the Customs Act, 1962 
giving brief reasons:  
(i) Service charges paid to canalizing agent are not includible in the assessable value of 

imports.  Such agent imports the goods from foreign sellers and enters into an 
agreement to sell such goods with buyers in India in high seas. 

(ii) Charges for “vendor inspection” on the goods carried out by foreign supplier on his own 
and not required for making the goods ready for shipment, are not includible in the 
assessable value of the imported goods. 

Answer  
(i) The statement is not valid.  Since the canalizing agent is not the agent of the importer nor 

does he represent the importer abroad, purchases in bulk by canalizing agency from 
foreign seller and subsequent sale by it to Indian importer on high seas sale basis are 
independent of each other.  Hence, the commission or service charges paid to the 
canalizing agent are includible in the assessable value as these cannot be termed as 
buying commission [Hyderabad Industries Ltd. v. UOI 2000 (115) ELT 593 (SC)]. 

(ii) The statement is valid. As per rule 10(1)(e) of the Customs (Determination of Value of 
Imported Goods) Rules, 2007, only the payments actually made as a condition of sale of 
the imported goods by the buyer to the seller are includible in the assessable value.  

 Thus, charges of vendor inspection on the goods carried out by foreign supplier on his 
own and not required for making the goods ready for shipment, are not includible in the 
assessable value of the imported goods [Bombay Dyeing & Mfg. v. CC 1997 (90) ELT 
276 (SC)]. 

Question 10 
An importer entered into a contract for supply of crude sunflower seed oil @ U.S. $ 435 
C.I.F./Metric ton. Under the contract, the consignment was to be shipped in the month of July. 
The period was extended by mutual agreement and goods were shipped on 5th August at old 
prices.  
In the meanwhile, the international prices had gone up due to volatility in market and other 
imports during the month of August were at higher prices. Department sought to increase the 
assessable value on the basis of the higher prices of contemporaneous imports.  
Decide whether the contention of the Department is correct, with reference to a decided case 
law, if any.  
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Answer  
No, the contention of the Department is not correct.   
The facts of the given case are similar to the case of CCus., Vishakhapatnam v. Aggarwal 
Industries Ltd. 2011 (272) E.L.T. 641 (SC).  The Supreme Court, in the instant case, observed 
that since the contract entered into for supply of crude sunflower seed oil @ US $ 435 
CIF/metric ton could not be performed on time, the extension of time for shipment was agreed 
upon by the contracting parties.   
The Supreme Court pointed out that the commodity involved had volatile fluctuations in its 
price in the international market, but having delayed the shipment; the supplier did not 
increase the price of the commodity even after the increase in its price in the international 
market.  
Further, there was no allegation regarding the supplier and importer being in collusion.  Thus, 
the appeal was allowed in the favour of the assessee and the contract price was accepted as 
the ‘transaction value’. 

Question 11 
A material was imported by air at CIF price of 5,000 US$. Freight paid was 1,500 US$ and 
insurance cost was 500 US$. The banker realized the payment from importer at the exchange 
rate of ` 61 per dollar. Central Board of Excise and Customs notified the exchange rate as  
` 60 per US$.  Find the value of the material for the purpose of levying duty. 

Answer  
Computation of assessable value 

Particulars Amount 
CIF value 5000 US $ 
Less: Freight 1500 US $ 
Less: Insurance    500 US $ 
Therefore, FOB value  3000 US $ 
Assessable value for Customs purpose  
FOB value  3000 US $ 
Add: Freight (20% of FOB value) [Note 1]    600 US $ 
Add: Insurance (actual)    500 US $ 
CIF for customs purpose 4100 US $ 
Add: 1% for landing charges [Note 2]        41 US$ 
Value for customs purpose   4141 US $ 
Exchange rate as per CBEC  [Note 3] ` 60 per US $ 
Assessable value (` 60 x 4141 US $) `   2,48,460 
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Notes: 
1. If the goods are imported by air, the freight cannot exceed 20% of FOB price [Second 

proviso to rule 10(2) of the Customs (Determination of Value of Imported Goods) Rules, 
2007]. 

2.  Even if there is no information regarding landing charges, still they are charged @ 1% of 
CIF value [Clause (ii) of first proviso to rule 10(2) of the Customs (Determination of Value 
of Imported Goods) Rules, 2007]. 

3. Rate of exchange determined by CBEC is considered [clause (a) of the explanation to 
section 14 of the Customs Act, 1962]. 

Question 12 
Foreign Trade International Ltd. has imported one machine from England.  It has given the 
following particulars: 

(i) Price of machine 8,000 UK Pounds 
(ii) Freight paid (air) 2,500 UK Pounds 
(iii) Design and development charges 

paid in UK 
500 UK Pounds 

(iv) Commission payable to local agent 
of exporter @ 2% of price of 
machine, in Indian Rupees  

 

(v) Date of bill of entry 24.10.20XX (Rate BCD 10%; Exchange rate 
as notified by CBEC ` 100 per UK Pound) 

(vi) Date of arrival of aircraft 20.10.20XX (Rate of BCD 20%; Exchange 
rate as notified by CBEC ` 98 per UK 
Pound) 

(vii) Additional duty leviable under section 3(1) of the Customs Tariff Act, 1975 is 12.5%  
(viii) Additional duty leviable under section 3(5) of the Customs Tariff Act, 1975 is as 

applicable 
(ix) Insurance charges have been actually paid but details are not available. 

Compute the assessable value of the machine and the customs duty payable by Foreign 
Trade International Ltd. 

Answer 
Computation of assessable value and duty thereon 

Particular Amount 
Price of machine   8,000 UK pounds 
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Add: Design and development charges [Note 1]       500 UK pounds 
Total 8,500 UK pounds  
 (`) 

Total in rupees @ ` 100 per pound [Note 2] ` 8,50,000.00 
Add: Local agency commission [Note 1]  
(2% of 8000 UK pounds) = 160 UK pounds × ` 100 

 
` 16,000.00  

FOB value  8,66,000.00  
Add: Air freight (8,66,000 x 20%) [Note 3] 1,73,200.00 
Add: Insurance @ 1.125% of customs FOB [Note 4]      9,742.50 
CIF Value 10,48,942.50 
Add: Landing charges @ 1% of CIF value [Note 5]    10,489.43 
Assessable value (rounded off) 10,59,432 
Add: Basic custom duty @ 10% [Note 6]      1,05,943.20 
Total    11,65,375.20 
Add: Additional duty leviable under section 3(1) @ 12.5%  1,45,671.90 
Add: Education cess (3% of custom duty) 
3% of ` 2,51,615.10 (` 1,05,943.20 + ` 1,45,671.90)  

 
7,548.45 

Total for additional duty leviable under section 3(5) 13,18,595.55 
Additional duty u/s 3(5) payable @ 4% [Note 7]   52,743.82 
Total duty payable 
(` 1,05,943.20 + ` 1,45,671.90 + ` 7,548.45 + ` 52,743.82) 

3,11,907.37 

Total duty payable (Rounded off) 3,11907 

Notes: 
1. Design and development charges paid in UK and commission paid to local agent (since it 

is not buying commission) are includible in the assessable value [Rule 10 of the Customs 
(Determination of Value of Imported Goods) Rules, 2007] 

2. The rate of exchange notified by the CBEC on the date of presentation of bill of entry has 
been considered [Section 14 of the Customs Act, 1962].   

3. If the goods are imported by air, the freight cannot exceed 20% of FOB price [Second 
proviso to rule 10(2) of the Customs (Determination of Value of Imported Goods) Rules, 
2007]. 

4. Where the insurance charges are not ascertainable, such cost is taken as 1.125% of 
FOB value of the goods [Clause (iii) of the first proviso to Rule 10(2) of the Customs 
(Determination of value of Imported Goods) Rules, 2007]. 
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5. Even if there is no information regarding landing charges, still they are charged @ 1% of
CIF value [Clause (ii) of first proviso to rule 10(2) of the Customs (Determination of Value
of Imported Goods) Rules, 2007].

6. Section 15 of the Customs Act, 1962 provides that rate of duty shall be the rate in force
on the date of presentation of bill of entry or the rate in force on the date of arrival of
aircraft, whichever is later.

7. Additional duty leviable under section 3(5) of the Customs Tariff Act, 1975 is charged @
4% of the value of the imported article.

Question 13 
Compute the duty payable under the Customs Act, 1962 on an imported equipment based on 
the following information: 
(i) Assessable value of the imported equipment US $ 10,100
(ii) Date of bill of entry is 25.4.20XX.  Basic customs duty on this date is 10% and exchange

rate notified by the Central Board of Excise and Customs is US $ 1 = `  65.
(iii) Date of entry inwards is 21.4.20XX.  Basic customs duty on this date is 20% and

exchange rate notified by the Central Board of Excise and Customs is US $ 1 = `   60.
(iv) Additional duty payable under section 3(1) of the Customs Tariff Act, 1975: 12.5%
(v) Additional duty under section 3(5) of the Customs Tariff Act, 1975: 4%.
(vi) Educational cess @ 2% and secondary and higher educational cess @ 1%.
Make suitable assumptions where required and show the relevant workings and round off your
answer to the nearest rupee.

Answer 
Computation of custom duty payable 

Particulars `

Assessable value ($ 10,100 x 65) 6,56,500.00 
Add: Basic custom duty @ 10%    65,650.00 
Total  7,22,150.00 
Add: Additional duty u/s section 3(1) @ 12.5%  90,268.75 
Total   8,12,418.75 
Add: Education Cesses (65,650+90,268.75) x 3%   4,677.56 
Total   8,17,096.31 
Additional duty u/s 3(5) @ 4%   32,683.85 
Total custom duty payable (65,650+ 90,268.75+ 4,677.56+32,683.85)  1,93,280.16 
Customs duty payable (rounded off to nearest rupee)  1,93,280 
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1. Rate of exchange notified by CBEC as prevalent on the date of filing of bill of entry would
be the applicable rate [Proviso to section 14(1) of Customs Act,1962].

2. Rate of duty would be the rate as prevalent on the date of filing of bill of entry or entry
inwards whichever is later. [Proviso to section 15 of the Customs Act, 1962].

Question 14 
Assessable value of an item imported is ` 1,00,000.  Basic customs duty is 10%, additional 
duty of customs leviable under section 3(1) of the Customs Tariff Act is 12.5%, and education 
cesses are 3% on duty.  Additional duty of customs leviable under section 3(5) of the Customs 
Tariff Act is exempt.  Compute the amount of total customs duty payable. Also, state the 
amount of CENVAT credit available to the importer and how can it be utilized by him. 

Answer 
Computation of customs duty payable 

Particulars `

1. Assessable Value 1,00,000 
2. Basic customs duty @ 10%  10,000 
3. Sub-total  1,10,000 
4. Additional duty u/s 3(1) of the Customs Tariff Act @ 12.5% of ` 1,10,000 13,750 
5. Education cesses 3% on ` 23,750 [(2) + (4)]  712.5 
6. Total customs duty payable[(2) + (4) + (5)] 24,462.50 
7. Total customs duty payable ( Rounded off) 24,463 

CENVAT credit of additional duty of customs leviable under section 3(1) of the Customs Tariff 
Act, 1975 [CVD] of ` 13,750 will be available to the importer.  The CVD of ` 13,750 will be 
available as CENVAT credit for payment of excise duty or service tax as provided in CENVAT 
Credit Rules, 2004.  Education cesses of ` 712.50 paid on imported goods will not be 
available as CENVAT credit. 

Question 15 
From the following particulars, calculate assessable value and total customs duty payable: 
(i) Date of presentation of bill of entry: 20.6.20XX [Rate of BCD 20%; Inter-bank exchange

rate: ` 61.60 and rate notified by CBEC ` 62].
(ii) Date of arrival of aircraft in India: 30.6.20XX [Rate of BCD 10%; Inter-bank exchange

rate: ` 61.80 and rate notified by CBEC ` 63.00].
(iii) Rate of additional duty of customs leviable under section 3(1) of the Customs Tariff Act:

12.5%.
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(iv) CIF value 2,000 US Dollars; Air freight 500 US Dollars, Insurance cost 100 US Dollars 
[Landing charges not ascertainable]. 

(v) Education Cess 2% & Secondary & Higher Education Cess 1% 
(vi) Assume there is no additional duty of customs leviable under section 3(5) of the Customs 

Tariff Act. 

Answer 
Computation of assessable value and customs duty payable 

Particulars  Amount 
CIF value  2000 US Dollars 
Less : Freight 500  
   Insurance 100   600 US Dollars 
FOB Value  1400 US Dollars 
Add: Air Freight [Note1] 280  
 Insurance (actual amount) 100   380 US Dollars 
  1780 US Dollars 
  `  
Value @ ` 62.00 [Note 2]  1,10,360.00 
Add: 1% for landing charges [Note 3]      1,103.60 
Assessable Value  1,11,463.60 
Basic Custom Duty @ 10% (a) [Note 4]     11,146.36 
  1,22,609.96 
Additional Custom Duty under section 3(1) (12.5% on  
` 1,22,609.96) (b) 

 15,326.25 

Total of Basic Customs duty + Additional Customs duty (c) 
= (a + b)  

 26,472.61 

Education Cess @ 2% & SAH Education Cess @ 1% on  
` 26,472.61 (d)   

  
794.18 

Total duty (c + d)   27,266.79 
Total duty (rounded off)  27,267.00 

Notes: 
(1) If the goods are imported by air, the freight cannot exceed 20% of FOB price [Second 

proviso to rule 10(2) of the Customs (Determination of Value of Imported Goods) Rules, 
2007]. 
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(2) Rate of exchange notified by CBEC on the date of presentation of bill of entry would be 
the applicate rate. [Proviso to Section 14(1) of the Customs Act, 1962]. 

(3) Even if there is no information regarding landing charges, still they are charged @ 1% of 
CIF value [Clause (ii) of first proviso to rule 10(2) of the Customs (Determination of Value 
of Imported Goods) Rules, 2007]. 

(4) Rate of duty would be the rate as prevalent on the date of filing of bill of entry or arrival 
of aircraft, whichever is later [proviso to section 15 of the Customs Act, 1962]. 

Question 16 
From the particulars given below, find out the assessable value of the imported goods under 
the Customs Act, 1962:  
    
   US $ 
(i) Cost of the machine at the factory of the exporter  10,000 
(ii) Transport charges from the factory of exporter to the port for shipment  500 
(iii) Handling charges paid for loading the machine in the ship  50 
(iv) Buying commission paid by the importer  50 
(v) Freight charges from exporting country to India  1,000 
(vi) Exchange rate to be considered: 1$ = ` 60  
(vii) Actual insurance charges paid are not ascertainable   

Answer  
Computation of assessable value of the imported goods 

  US $ 
(i) Cost of the machine at the factory 10,000.00 
(ii) Transport charges up to port 500.00 
(iii) Handling charges at the port 50.00 
 FOB 10,550.00 
(iv) Freight charges up to India 1,000.00 
(v) Insurance charges @ 1.125% of FOB [Note 1] 118.69 
 CIF 11,668.69 
 CIF in Indian rupees @ ` 60/ per $  `  7,00,121.40 
(vi) Add: Landing charges @ 1% of CIF [Note 1] `  7,001.21 
 Assessable Value `  7,07,122.61 
 Assessable Value (rounded off) `  7,07,123 
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Notes: 
(1) Insurance charges and landing charges have been included @ 1.125% of FOB value of 

goods and 1% of CIF value of goods respectively [First proviso to rule 10(2) of the 
Customs Valuation (Determination of Value of Imported Goods) Rules, 2007]. 

(2) Buying commission is not included in the assessable value [Rule 10(1)(a)(i) of the 
Customs Valuation (Determination of Value of Imported Goods) Rules, 2007].  

Question 17 

Jagat Corporation Limited imported some goods from US.  The details of the transaction are 
as follows:- 

Authority Rate of exchange 
CBEC 1 US $=` 62 

RBI 1 US $=` 61 

CIF value of the goods is $ 1,50,000 

Rate of basic custom duty is 10% 
Rate of education cess is 2% 
Rate of secondary and higher education cess is 1% 
If similar goods were manufactured in India, excise duty payable as per Tariff is 12.5%.  
Additional duty of customs leviable under section 3(5) of the Customs Tariff Act is exempt. 

Calculate assessable value and total duty payable thereon.  

Answer  
Computation of assessable value and total custom duty payable 

Particulars Amount 
CIF Value $ 1,50,000.00 
Add : Landing charges @ 1% of CIF value (Note – 1)  $     1,500.00 
 $ 1,51,500.00 
Assessable value (in `) =$1,51,500 × ` 62 (Note -2) ` 93,93,000.00 
Add: Basic custom duty @ 10% (` 93,93,000 × 10%)  ` 9,39,300.00 
 ` 1,03,32,300.00 
Add: Additional duty leviable under section 3(1) of Customs Tariff Act 
(` 1,03,32,300 × 12.5%) 

   
` 12,91,537.50 

Education cess [(`9,39,300 + ` 12,91,537.50) × 2%]      ` 44,616.75 
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Secondary and Higher Education Cess [(` 9,39,300 + 
` 12,91,537.50) x 1%]  

    ` 22,308.38 

Total custom duty payable (` 9,39,300+ ` 12,91,537.50 +  
` 44,616.75 + ` 22,308.38) 

` 22,97,762.63 

Total custom duty payable (Rounded off) ` 22,97,763 

Notes :- 
(1) Landing charges at the rate of 1% of the CIF value of the imported goods, shall be 

added, whether ascertainable or not [First proviso to rule 10(2) of the Customs Valuation 
(Determination of Value of Imported Goods) Rules, 2007]. 

(2) The applicable exchange rate is the rate notified by CBEC [Explanation to section 14(1) 
of the customs Act, 1962]. 

Question 18 
BSA & Company Ltd. has imported a machine from U.K.  From the following particulars 
furnished by it, arrive at the assessable value for the purpose of customs duty payable. 

 Particulars Amount 
(i) Price of the machine  10,000 U.K. Pounds 
(ii) Freight (air) 3,000 U.K. Pounds 
(iii) Engineering and design charges paid to a firm in U.K. 500 U.K. Pounds 
(iv) License fee relating to imported goods payable by the buyer 

as a condition of sale 
20% of Price of 
machine 

(v) Materials and components supplied in UK by the buyer free 
of cost valued at ` 20,000 

 

(vi) Insurance paid to the insurer in India ` 6,000 
(vii) Buying commission paid by the buyer to his agent in U.K. 100 U.K. Pounds 

Other particulars: 

(i) Inter-bank exchange rate: ` 98 per U.K. Pound. 
(ii) CBEC had notified for purpose of section 14 of the Customs Act, 1962, exchange rate of 

` 100 per U.K. Pound. 
(iii) Importer paid ` 5,000 towards demurrage charges for delay in clearing the machine from 

the Airport. 

(Make suitable assumptions wherever required and show workings with explanations) 
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Answer 
Computation of assessable value of machine imported by BSA & Co. 

Particulars Amount (£) 
Price of the machine 10,000 
Add: Engineering and design charges paid in UK [Note 1] 500 

Licence fee relating to imported goods payable by the buyer as a 
condition of sale (20% of Price of machine) [Note 1] 2,000 

Total 12,500 
Amount (`) 

Value in Indian currency [£12,500 x `100] [Note 2] 12,50,000 
Add: Materials and components supplied by the buyer free of cost  [Note 1] 20,000 
FOB 12,70,000 
Add: Freight [Note 3] 2,54,000 
 Insurance paid to the insurer in India [Note 1]  6,000 
CIF value 15,30,000 
Add: Landing charges @ 1% [Note 4]  15,300 
Assessable value (rounded off) 15,45,300 

Notes: 
1. Engineering and design charges paid in UK, licence fee relating to imported goods

payable by the buyer as a condition of sale, materials and components supplied by the
buyer free of cost and actual insurance charges paid are all includible in the assessable
value [Rule 10 of the Customs (Determination of Value of Imported Goods) Rules, 2007].

2. As per Explanation to section 14(1) of the Customs Act, 1962, assessable value should
be calculated with reference to the rate of exchange notified by the CBEC.

3. If the goods are imported by air, the freight cannot exceed 20% of FOB price [Second
proviso to rule 10(2) of the Customs (Determination of Value of Imported Goods) Rules,
2007].

4. Landing charges @ 1% of the CIF value are includible in the assessable value, whether
actually incurred or not [Clause (ii) of first proviso to rule 10(2) of the Customs
(Determination of Value of Imported Goods) Rules, 2007].

5. Buying commission is not included in the assessable value [Rule 10(1)(a) of the Customs
(Determination of Value of Imported Goods) Rules, 2007].

6. Only ship demurrage charges on chartered vessels are included in the cost of transport
of the imported goods.  Thus, demurrage charges for delay in clearing the machine from
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the Airport will not be includible in the assessable value [Explanation to Rule 10(2) of the 
Customs (Determination of Value of Imported Goods) Rules, 2007]. 

Question 19 
Compute export duty from the following data: 

(i) FOB price of goods: US $ 1,00,000.

(ii) Shipping bill presented electronically on 26.04.20XX.

(iii) Proper officer passed order permitting clearance and loading of goods for export (Let
Export Order) on 04.05.20XX.

(iv) Rate of exchange and rate of export duty are as under:

Rate of Exchange Rate of Export Duty 
On 26.04.20XX 1 US $ = ` 55 10% 
On 04.05.20XX 1 US $ = ` 56 8% 

(v) Rate of exchange is notified for export by Central Board of Excise and Customs.
(Make suitable assumptions wherever required and show the workings.)

Answer 
Computation of export duty 

Particulars Amount (US $) 
FOB price of goods [Note 1] 1,00,000 

Amount (`) 
Value in Indian currency (US $ 1,00,000 x ` 55) [Note 2] 55,00,000 
Export duty @ 8% [Note 3] 4,40,000 

Notes: 
1. As per section 14(1) of the Customs Act, 1962, assessable value of the export goods is

the transaction value of such goods which is the price actually paid or payable for the
goods when sold for export from India for delivery at the time and place of exportation.

2. As per third proviso to section 14(1) of the Customs Act, 1962, assessable value has to
be calculated with reference to the rate of exchange notified by the CBEC on the date of
presentation of shipping bill of export.

3. As per section 16(1)(a) of the Customs Act, 1962, in case of goods entered for export,
the rate of duty prevalent on the date on which the proper officer makes an order
permitting clearance and loading of the goods for exportation, is considered.
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Question 20 

ABC Industries Ltd. imports an equipment by air.  CIF price of the equipment is 6,000 US$, 
freight paid is 1,200 US$ and insurance cost is 1,800 US$.  The banker realizes the payment 
from importer at the exchange rate of ` 61 per US$.  Central Board of Excise and Customs 
notifies the exchange rate as ` 60 per US$ while rate of exchange notified by RBI is ` 62 per 
US$.  ABC Industries Ltd. expends ` 56,000 in India for certain development activities with 
respect to the imported equipment. 

Basic customs duty is 10%, excise duty leviable on similar goods in India is 12.5% and 
education cesses are 3% on duty.  Additional duty of customs leviable under section 3(5) of 
the Customs Tariff Act is exempt.   

 You are required to: 

(i) compute the amount of total customs duty payable by ABC Industries Ltd.  

(ii) determine the amount of CENVAT credit available to ABC Industries Ltd.  How can such 
CENVAT credit be utilised by ABC Industries Ltd.? 

Answer 
   Computation of customs duty payable by ABC Industries Ltd. 

Particulars Amount 
CIF value 6,000 US $ 
Less: Freight 1,200 US $ 
Less: Insurance   1,800 US $ 
FOB value  3,000 US $ 
Add: Freight (20% of FOB value) [Note 1]    600 US $ 
Add: Insurance (actual) 1,800 US $ 
CIF  5,400 US $ 
Add: 1% for landing charges [Note 2]          54 US$ 
Value in dollars   5,454 US $ 
Exchange rate as per CBEC [Note 3]       ` 60 per US $ 
Assessable value = ` 60 x 5,454 US $ ` 3,27,240 
Basic customs duty @ 10%    ` 32,724 
Sub-total ` 3,59,964 
Additional duty of customs u/s 3(1) of the Customs Tariff Act (CVD) 
@ 12.5% of ` 3,59,964 (rounded off) [Note 5] 

 
` 44,996 
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Education cesses 3% on [` 32,724 + ` 44,996] (rounded off) `  2,332 
Total customs duty payable [` 32,724 + ` 44,996 + ` 2,332] ` 80,052 

Notes: 
1. If the goods are imported by air, the freight cannot exceed 20% of FOB price [Second proviso 

to rule 10(2) of the Customs (Determination of Value of Imported Goods) Rules, 2007]. 
2.  Even if there is no information regarding landing charges, still they are charged @ 1% of 

CIF value [Clause (ii) of first proviso to rule 10(2) of the Customs (Determination of Value 
of Imported Goods) Rules, 2007]. 

3. Rate of exchange determined by CBEC is considered [Clause (a) of the explanation to 
section 14 of the Customs Act, 1962]. 

4. Rule 10(1)(b)(iv) of the Customs Valuation (Determination of Value of Imported Goods) 
Rules, 2007 inter alia provides that value of development work undertaken elsewhere 
than in India is includible in the value of the imported goods.  Thus, development charges 
of ` 56,000 paid for work done in India have not been included for the purposes of 
arriving at the assessable value. 

5. Since excise duty rate on smiliar goods is 12.5%, CVD will be levied @ 12.5%. 
` 44,996 paid as additional duty of customs under section 3(1) of Customs Tariff Act, 1975 will 
be available as CENVAT credit and can be utilised for payment of excise duty or service tax 
as per the CENVAT Credit Rules, 2004.  Basic customs duty of ` 32,724 and education 
cesses of ` 2,332 paid on imported goods will not be available as CENVAT credit. 

Question 21 

Compute the assessable value and total customs duty payable under the Customs Act, 1962 
on an imported machine, based on the following information:   

  US $ 
(i) Cost of the machine at the factory of the exporter 20,000 
(ii) Transport charges from the factory of exporter to the port for 

shipment 
800 

(iii) Handling charges paid for loading the machine in the ship 50 
(iv) Freight charges from exporting country to India 5,000 
(v) Buying commission paid by the importer 100 
  (`) 
(vi) Lighterage charges paid by the importer at port of importation 12,000 
(vii) Freight incurred from port of entry to Inland Container depot 60,000 
(viii) Ship demurrage charges paid at port of importation 24,000 
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Date of bill of entry 20.01.20XX (Rate BCD 20%; Exchange rate 
as notified by CBEC ` 60 per US $) 

Date of entry inward 25.03.20XX (Rate of BCD 10%; Exchange 
rate as notified by CBEC ` 65 per US $) 

Additional duty payable under section 
3(1) of the Customs Tariff Act, 1975 

12.5% 

Additional duty payable under section 
3(5) of the Customs Tariff Act, 1975 

4% 

Answer 
Computation of assessable value and customs duty payable on the imported goods 

Particulars US $ 
Cost of the machine at the factory 20,000 
Transport charges up to port 800 
Handling charges at the port        50 
FOB  20,850 
FOB value in Indian rupees @ ` 60/- per $ [Note 5]  12,51,000 
Freight charges up to India [US $ 5,000 x ` 60]  3,00,000 
Lighterage charges paid by the importer [Note 4] 12,000 
Ship demurrage charges on chartered vessels [Note 4]          24,000 
Insurance charges @ 1.125% of FOB [Note 1] 14,073.75 
CIF 16,01,073.75 
Add: Landing charges @ 1% of CIF [Note 1]    16,010.74 
Assessable value 16,17,084.49 
Add: Basic customs duty @ 10% [Note 6] [a]   1,61,708.45 
Total 17,78,792.94 
Add: CVD @ 12.5% of ` 17,78,792.94[b]  2,22,349.12 
Total 20,01,142.06 
Add: Education cesses @ 3% of [(a) + (b)] [2% education cess + 1% 
secondary and higher education cess] [c] 

    11,521.73 

Total [d]  20,12,663.79 
Additional duty u/s 3(5) @ 4% of (d) above [e]       80,506.55 
Total custom duty payable [(a) +(b) + (c) + (e)] 4,76,085.85 
Total custom duty payable (rounded off to nearest rupee) 4,76,086 
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Notes: 
(1) Insurance charges and landing charges are included @ 1.125% of FOB value of goods 

and 1% of CIF value of goods respectively [Clauses (iii) and (ii) of first proviso to rule 
10(2) of Customs Valuation (Determination of Value of Imported Goods) Rules, 2007]. 

(2) Buying commission is not included in the assessable value [Rule 10(1)(a)(i) of Customs 
Valuation (Determination of Value of Imported Goods) Rules, 2007]. 

(3) Freight incurred from port of entry to Inland Container depot is not includible in 
assessable value [Fourth proviso to rule 10(2) of Customs Valuation (Determination of 
Value of Imported Goods) Rules, 2007]. 

(4) Cost of transport of the imported goods includes ship demurrage charges and lighterage 
charges [Explanation to Rule 10(2) of Customs Valuation (Determination of Value of 
Imported Goods) Rules, 2007]. 

(5) Rate of exchange notified by CBEC on the date of presentation of bill of entry is 
considered [Explanation to section 14 of the Customs Act, 1962].   

(6) Rate of duty is the rate prevalent on the date of presentation of bill of entry or the rate 
prevalent on the date of entry inwards, whichever is later [Section 15 of the Customs Act, 
1962]. 

Question 22 
Briefly explain with reference to the provisions of the Customs Act, the relevant date for 
determination of rate of duty and tariff valuation for imports through a vehicle where bill of 
entry is filed prior to the arrival of the vehicle. 

Answer 
As per section 15(1) of the Customs Act, 1962, the relevant date for determination of rate of 
duty and tariff valuation of goods entered for imports through a vehicle is the date of 
presentation of bill of entry OR date of arrival of the vehicle, whichever is later.  
Therefore, the relevant date for determination of rate of duty and tariff valuation for imports 
through a vehicle where bill of entry is filed prior to the arrival of the vehicle will be the date of 
the arrival of the vehicle.  

Question 23 
With reference to the provisions of the Customs Valuation (Determination of Value of Imported 
Goods) Rules, 2007, explain briefly the chief reasons on the basis of which the proper officer 
can raise doubts on the truth or accuracy of the declared value. 
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Answer 
As per explanation to rule 12 of the Customs Valuation (Determination of Value of Imported 
Goods) Rules, 2007, the chief reasons on the basis of which the proper officer can raise 
doubts on the truth or accuracy of the declared value may include:-  
(a) the significantly higher value at which identical or similar goods imported at or about the 

same time in comparable quantities in a comparable commercial transaction were 
assessed; 

(b) the sale involves an abnormal discount or abnormal reduction from the ordinary 
competitive price;  

(c) the sale involves special discounts limited to exclusive agents; 
(d) the misdeclaration of goods in parameters such as description, quality, quantity, country 

of origin, year of manufacture or production;  
(e) the non declaration of parameters such as brand, grade, specifications that have 

relevance to value;  
(f) the fraudulent or manipulated documents. 

Exercise 

1. Differentiate between deductive value and computed value. 
2. Can the ‘transaction value’ be accepted under the Customs Act, 1962 and the Customs Valuation 

(Determination of Value of Imported goods) Rules, 2007 when the buyer and seller are related 
persons? Write a brief note. 

3. What is residual method of valuation? Discuss with reference to the Customs Valuation 
(Determination of Value of Imported Goods) Rules, 2007. 

4. Enumerate the various costs and services that are to be added under rule 10 of the Customs 
Valuation (Determination of Value of Imported Goods) Rules, 2007 to arrive at the “transaction 
value”. 

5. Briefly explain the following with reference to the Customs (Determination of Value of Imported 
Goods) Rules, 2007: 
(i) Goods of the same class or kind 
(ii) Computed value  

6. In the context of Customs Valuation (Determination of Price of Imported Goods) Rules, 2007, 
explain the meaning of: 
(i) Similar goods 

 (ii) Identical goods 
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7. Explain briefly with reference to the provisions of the Customs Act, 1962 regarding tariff value. 

8. State the requirements to be satisfied to accept transaction value under rule 3(2) of the Customs 
Valuation (Determination of Price of Imported Goods) Rules, 2007. 

9. Briefly discuss the provisions relating to date for determining the rate of duty and tariff valuation 
of imported goods. 
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 6 
Administrative Aspects of Customs  

Act 1962 

Question 1  
Who has the powers for the following under the Customs Act, 1962? 
(i) appoint inland container depots; 
(ii) appoint land customs stations; 
(iii) specify limits of customs area. 

Answer  
(i) Section 7 of the Customs Act, 1962 empowers the Central Board of Excise and Customs 

to appoint inland container depots.   
(ii) Section 7 of the Customs Act, 1962 empowers the Central Board of Excise and Customs 

to appoint land customs stations.  
(iii) Section 8 of the Customs Act, 1962 empowers the Principal Commissioner/ 

Commissioner of Customs to specify limits of customs area.  

Question 2 
Explain briefly with reference to the provisions of the Customs Act, 1962 regarding 
appointment of officers of customs 

Answer 
Appointment of officers of customs:-Section 4(1) of the Customs Act, 1962 empowers the 
Central Board of Excise and Customs (CBEC) to appoint such persons as it thinks fit to be 
officers of customs.   
Without prejudice to the provisions of sub-section (1), the Board may authorize a Principal 
Chief Commissioner/ Chief Commissioner of Customs or a Principal Commissioner/ 
Commissioner of Customs or a Joint or Assistant Commissioner of Customs or Deputy 
Commissioner of Customs to appoint officers of customs below the rank of Assistant 
Commissioner of Customs [Section 4(2) of the Customs Act, 1962]. 
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Question 3  
(i) Briefly explain the powers of officers of Customs under section 5 of the Custom Act, 

1962. 
(ii) With reference to section 6 of the Customs Act, 1962, examine briefly whether the 

Central Government could entrust any functions of the Central Board of Excise and 
Customs or any officer of Customs to any officer of any other department. 

Answer 
(i) An officer of customs may exercise the powers and discharge the duties conferred or 

imposed on him under this Act subject to such conditions and limitations as the Board 
may impose.  He may also exercise the powers and discharge the duties conferred or 
imposed under this Act on any other officer of customs who is subordinate to him.  
However, a Commissioner (Appeals) shall not exercise the powers and discharge the 
duties conferred or imposed on an officer of customs other than those specified in 
Chapter XV (Appeals and Revision) and section 108 (power to summon persons for 
giving evidence). 

(ii) As per section 6 of the Customs Act, 1962, the Central Government may, by notification 
in the Official Gazette, entrust either conditionally or unconditionally to any officer of the 
Central or the State Government or a local authority any functions of the Board or any 
officers of customs under this Act. 

Exercise 

1. Discuss the provisions in respect of appointment of customs ports, airports etc. 

2. What is a warehousing station? Discuss. 

3. Write a brief note on licensing of private warehouses. 
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 7 
Importation, Exportation and 

Transportation of Goods 
Question 1 

‘Queen Marry’, a vessel containing the goods imported by XML Ltd. entered the Indian 
Territorial waters on 24.05.20XX.  It arrived at the customs port on 26.05.20XX and the Import 
Manifest was submitted on 29.05.20XX.  However, the entry inwards was given to the vessel 
on 04.06.20XX.  An ‘Into Bond’ Bill of Entry was presented by XML Ltd. on 06.06.20XX and 
thus, the goods were classified, valued and stored in the bonded warehouse.  

XML Ltd. presented the ‘Ex-Bond’ Bill of Entry in respect of such goods on 01.07.20XX and 
cleared the goods from the bonded warehouse on 05.07.20XX.  The rate of customs duty was 
increased from 8% to 10% on 04.07.20XX. 

At what rate should XML Ltd. pay the customs duty on the goods imported by it?   

Answer 
As per section 15(1)(b) of the Customs Act 1962, the relevant date for determination of rate of 
duty and tariff valuation in case of warehoused goods is the date when a bill of entry for home 
consumption (ex-bond bill of entry) in respect of such goods has been presented under 
section 68 of the Customs Act, 1962.  Therefore, in the given problem,  the relevant date for 
determination of rate of duty is 01.07.20XX (date of presentation of ex-bond bill of entry) and 
not 05.07.20XX when the goods are actually removed from the warehouse.  Thus, the customs 
duty will be payable at 8% and not 10%.  

Question 2 

Write a brief note on self assessment in customs under the Customs Act, 1962. 

Answer  
The provisions relating to self-assessment of duty, contained in the section 17 of the Customs 
Act, 1962, are as follows: 
(i)  The importer or the exporter has to self-assess the duty leviable on goods imported or 

exported. 
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(ii) The proper officer may verify the self-assessment of such goods by examining/testing the
goods, if necessary.  He may also ask the importer or the exporter to furnish any
document or information for ascertaining the duty.

(iii) After verification, if it is found that the self-assessment has not been done correctly, the
proper officer may re-assess the duty leviable on such goods.

(iv) If the order of the reassessment is contrary to the self-assessment, the proper officer
should pass a speaking order on the re-assessment within 15 days from the date of
reassessment.

(v) Where re-assessment has not been done or a speaking order has not been passed on
re-assessment, the proper officer may audit the assessment of duty of the
imported/export goods at his office or at the premises of the importer/exporter.
Such audit is known as On-site post clearance audit (OSPCA) wherein legal compliance
and correct assessment of customs duties will be verified by the proper officer at the
premises of importers and exporters.

Question 3 
Mr. Krishna Bhansali, has imported some garments from Paris. He is unable to make self-
assessment under section 17(1) of the Customs Act, 1962 and hence has made a request in 
writing to the proper officer for provisional assessment. Can he apply for provisional 
assessment? Discuss. 

Answer 
Yes, Mr. Krishna Bhansali can apply for provisional assessment under section 18 of the 
Customs Act, 1962. Section 18(1), provides that provisional assessment can be resorted to, 
inter alia, where the importer or exporter is unable to make self-assessment under sub-section 
(1) of section 17 and makes a request in writing to the proper officer for assessment.
In such a circumstance, the proper officer may order for provisional assessment of duty if the 
importer/exporter, furnishes such security as the proper officer deems fit for the payment of 
the deficiency, if any, between the final re-assessed duty and the provisionally assessed duty.  
After the finalization of assessment, if the importer/exporter is entitled to refund of duty, such 
refund shall be subject to doctrine of unjust enrichment. 

Question 4 
State briefly the provisions of the Customs Act, 1962 relating to payment of interest in case of 
provisional assessment. 

Answer 
The provisions of the Customs Act, 1962 relating to payment of interest in case of provisional 
assessment are as under: 
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(I) Interest payable by the importer/exporter on amount payable to the Central 
Government, consequent to the final assessment/re-assessment: 
(i) The importer or exporter shall be liable to pay interest, on any amount payable to 

the Central Government, consequent to the final assessment order/re-assessment 
order under section 18(2). 

(ii) The interest shall be payable at the rate prescribed under section 28AB of the 
Customs Act, 1962.  Presently, the rate of interest has been fixed @ 18% p.a. 

(iii) The interest shall be payable from the first day of the month in which the duty is 
provisionally assessed till the date of payment thereof. 

(II) Interest payable by the Central Government to the importer/exporter on amount 
refundable to the importer/exporter on final assessment of duty/re-assessment of duty: 
(i) Subject to the provisions of unjust enrichment, if any refundable amount is not 

refunded to the importer/exporter on final assessment of duty or re-assessment of 
duty, within three months from the date of final assessment of duty or re-
assessment of duty. 

(ii) The interest shall be payable at the rate prescribed under section 27A of the 
Customs Act, 1962. Presently, the rate of interest has been fixed @ 6% p.a. 

(iii) The interest shall be payable from the first day immediately succeeding the period 
of three months from the date of assessment of duty finally or re-assessment of duty 
till the date of refund of such amount. 

Question 5 
What is meant by ‘boat notes’? 

Answer  
In certain specified customs ports, ships cannot come to the shore for unloading or loading, 
while in other ports, it is possible that not all ships arriving in the port get a berth. Further, 
sometimes, small import cargo is to be unloaded from a ship or small export cargo is to be 
loaded on a ship.   
In all the aforesaid cases, the import cargo is taken from the ship to the shore and the export 
cargo is taken from the shore to the ship in boats.   
Section 35 of the Customs Act stipulates that no imported goods shall be water borne for 
being loaded in any vessel, and no export goods which are not accompanied by a shipping 
bill, shall be water borne for being shipped unless the goods are accompanied by a boat note 
in the prescribed form. 
However, the CBEC may, by notification give general permission and the proper officer may in 
any particular case, give special permission, for any goods or any class of goods to be water 
borne without being accompanied by a boat-note. 
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Question 6 
M/s Pipli Imports Ltd. imported certain goods, which were unloaded in the customs area on 
01.10.20XX.  When order for clearance was passed by proper officer on 05.10.20XX, it was 
found that there was some pilferage of such goods.  As the imported goods were in the 
custody of Port Trust, the Department demanded duty from the custodian under section 45(3) 
of the Customs Act, 1962, on such pilferage.  The Port Trust denied such demand contending 
that it was not an approved custodian falling under section 45 and possession of goods by it 
was by virtue of powers conferred under the Major Port Trust Act, 1963.  Hence, it is not liable 
for customs duty on pilfered goods. 
M/s Pipli Imports Ltd. has also asked the Port Trust to make good the loss of goods.  Examine, 
whether the demands made by the Department and M/s Pipli Imports Ltd. are justified in law, 
referring to decided case law. 

Answer  
The facts of the case are similar to the case of Board of Trustees v. UOI (2009) 241 ELT 513 
(Bom HC DB), wherein the High Court held that considering the language of section 45(3), the 
liability to pay duty is of the person, in whose custody the goods remain as an approved 
person under section 45 of the Act.  Therefore, section 45(3) applies only to the private 
custodians who are required to be approved by Principal Commissioner/ Commissioner of 
Customs under section 45(1).  Accordingly, the major ports and airports covered under Major 
Port Trust Act, 1963 who do not require any approval under section 45(1), are not covered by 
section 45(3).  Thus, the Department cannot demand duty from Port Trust on the pilferage 
under section 45(3) of the Customs Act, 1962. 
Section 45(3) of the Customs Act, 1962 holds the custodian responsible only in respect of the 
customs duty in respect of pilfered goods.  It does not extend to the value of goods lost.  
However, the Port Trust, as bailee of the goods, is liable for value of the goods to the importer. 

Question 7 
Discuss the provisions regarding transit of goods and transhipment of goods without payment 
of duty under the Customs Act. 

Answer 
Section 53 provides that any goods imported in a conveyance and mentioned in the import 
manifest or the import report, as the case may be, as for transit in the same conveyance to 
any place outside India or to any customs station, may be allowed by the proper officer to be 
so transited without payment of duty subject to such conditions, as may be prescribed.  
However, the goods should not have been prohibited under section 11 of the Customs Act. 
Transhipment of goods refers to transfer of goods from one conveyance to another. It may be 
from one port to any other major port or airport in India. 
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Section 54 provides that: 
(1) where any goods imported into a customs station are intended for transhipment, the 

person-in-charge of conveyance will have to present a bill of transhipment to the proper 
officer in the prescribed form; 

(2) where any goods imported into a customs station are mentioned in the import manifest or 
import report, as for transhipment to any place outside India, such goods will be allowed 
to be so transhipped without payment of duty.  However, the goods should not have been 
prohibited under section 11 of the Customs Act. 

(3) where any goods imported into a customs station are mentioned in the import manifest or 
import report for transhipment to any major port (as defined in the Indian Ports Act, 1908) 
or to customs airport or customs port (as notified by the Board) or to any other customs 
station and the proper officer is satisfied about the bona-fide intention for transhipment of 
the goods to such customs station, the proper officer may allow the goods to be 
transhipped, without payment of duty.   

Question 8 
State the difference between transit and transhipment of goods under the provisions of the 
Customs Act. 

Answer  

Transit Transhipment 
(i) Section 53 of the Customs Act, 

1962 provides for transit of goods. 
(i) Section 54 of the Customs Act, 1962 

provides for transhipment of goods.  
(ii) In case of transit of goods, goods 

are allowed to remain on the same 
conveyance. 

(ii) In case of transhipment of goods, the 
conveyance changes i.e., the goods are 
unloaded from one conveyance and 
loaded in another conveyance. 

(iii) In case of transit of goods, there is 
continuity of records. 

(iii) In transhipment of goods, continuity in 
the records is not maintained as the 
goods are transferred to another 
conveyance.  

Question 9 
What is the relevant date for determination of rate of duty under the Customs Act, 1962 in the 
case of clearance of baggage? 

Answer 
As per section 78 of the Customs Act, 1962, the relevant date for determination of rate of duty 
in case of clearance of baggage is the date on which a declaration is made in respect of such 

© The Institute of Chartered Accountants of India



  Importation, Exportation and Transportation of Goods 7.6 

baggage under section 77.  

Question 10 
Explain in brief the duty exemption to baggage under section 79(1) of the Customs Act, 1962. 
Section 79(1) of the Customs Act, 1961 exempts the bona fide baggage of the passengers. 
Following baggage is passed free of duty- 
(i) articles in the baggage of a passenger/crew that have been in their use for such 

minimum period as may be prescribed by the Baggage Rules, 2016. 
(ii) articles for use by passenger or his family or bona fide gifts or souvenir, provided that the 

value of each such article and the total value of all such articles does not exceed the 
limits prescribed in the aforesaid Baggage Rules. 

Question 11 
After visiting USA for a month, Mrs. & Mr. X (Indian residents aged 40 and 45 years 
respectively) brought to India a laptop computer valued at ` 80,000, used personal effects 
valued at ` 90,000 and a personal computer for ` 52,000.  What is the customs duty payable? 

Answer 
(1) As per Baggage Rules, 2016, an Indian resident arriving from an country other than 

Nepal, Bhutan, Myanmar or China is allowed duty free clearance of-  
(i) Used personal effects without any value limit. 
(ii) Articles upto a value of ` 50,000 carried as accompanied baggage [General duty 

free baggage allowance]. 
Further, such general duty free baggage allowance of a passenger cannot be pooled with 
the general duty free baggage allowance of any other passenger.   

(2) One laptop computer when imported into India by a passenger of the age of 18 years or 
above (other than member of crew) is exempt from whole of the customs duty 
[Notification No. 11/2004 Cus dated 08.01.2004]. 

(3) Accordingly, there will be no customs duty on used personal effects (worth Rs. 90,000) of 
Mrs. and Mr. X and laptop computer brought by them will be exempt from duty.   
Duty payable on personal computer after exhausting the duty free baggage allowance 
will be ` 52,000 – ` 50,000 = ` 2,000. 

 Effective rate of duty for baggage = 36.05% [including education cess & secondary & 
higher education cess]  

 Therefore, total customs duty = ` 721 

Question 12 
State the procedure for clearance of goods imported by post. 

© The Institute of Chartered Accountants of India



7.7 Customs and Foreign Trade Policy 

Answer 
The procedure for clearance of imported goods by post is described hereunder: 
(i) Post parcels are allowed to pass from port/airport to Foreign Parcel Department of

Government Post Offices without payment of customs duty.  The Postmaster hands over
to Principal Appraiser of Customs the memo which shows total number of parcels from
each country of origin, parcel bills or senders declaration, customs declaration and
despatch notes, and other information that may be required.

(ii) The mail bags are opened and scrutinised by Postmaster under supervision of Principal
Postal Appraiser of Customs.  Packets which are suspected of containing dutiable goods are
separated and presented to Customs Appraiser with letter mail bill and assessment memos.

(iii) The Customs Appraiser marks the parcels which are required to be detained as (a)
necessary particulars are not available or (b) mis-declaration or under-valuation is
suspected or (c) goods are prohibited for import.  Other parcels are assessed without
opening, on the basis of details given in parcel bill or dispatch notes.  The duty is
assessed and is entered on parcel bill.  These are then audited and returned to
Postmaster.  Postmaster will hand over parcel to addressee only after collecting the
customs duty.

(iv) Parcels selected by Appraiser for examination are opened and examined.  If required,
details are called from addressee. After inspection, the parcels are sealed with a
distinctive seal.  If mis-declaration or under-valuation is noted or goods are prohibited
goods for imports these will be detained and reported to Principal Commissioner/
Commissioner of Customs.  After assessment, these will be handed over to Post Master,
who will further hand over to addressee on receipt of payment of customs duty.

Question 13 
Does section 47(2) of the Customs Act, 1962 allow any interest free period for payment of 
customs duty?  

Answer 
Yes, section 47(2) of the Customs Act, 1962 allows an interest free period of 2 days 
(excluding holidays) from the date on which the bill of entry is returned to the importer, for 
payment of duty.  Interest is payable when the importer fails to pay the import duty, either in 
full or in part and the same will be payable on duty not paid or short paid.  

Question 14 
What is the relevant date for determining the rate of duty and tariff valuation in respect of 
goods imported/exported by post? 
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Answer 

Section 83 of the Customs Act, 1962 provides the relevant date for rate of duty and tariff 
valuation in respect of goods imported/exported by post as under:   

S.No. Particulars Relevant date for determining rate of 
duty and tariff valuation 

1. Goods imported by post Date on which postal authorities present 
to the proper officer a list containing the 
particulars of such goods for the purpose 
of assessing the duty thereon. 

or 
Date of arrival of vessel or date of 
presentation of list to the proper officer, 
whichever is later (in case of imports by 
vessel). 

2. Goods exported by post Date on which the exporter delivers such 
goods to the postal authorities for 
exportation. 

Question 15 
Explain the obligation cast on person-in-charge on arrival of vessels or aircrafts in India under 
section 29 of the Customs Act, 1962. 

Answer 
Section 29(1) of the Customs Act, 1962 provides that the person-in-charge of a vessel or an 
aircraft entering India from any place outside India shall not cause or permit the vessel or 
aircraft to call or land: 
(i) for the first time after arrival in India; or
(ii) at any time while it is carrying passengers or cargo brought in that vessel or aircraft
at any place other than a customs port or a custom airport, as the case may be, unless 
permitted by the Board.  
Exception:-Section 29(2) provides that the above provisions are not applicable in relation to 
any vessel or aircraft, which is compelled by accident, stress of weather or other unavoidable 
cause to call or land at a place other than a customs port or customs airport.  However, in 
such a case the person-in-charge of such vessel or aircraft has the following obligations cast 
on him: 
(i) He shall have to report the arrival of the vessel/landing of the aircraft to the nearest

customs officer or the officer-in-charge of a police station and shall produce the log book
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belonging to the vessel or the aircraft if demanded. 
(ii) He shall not without the consent of any such officer permit any goods carried in the

vessel or the aircraft to be unloaded from, or any of the crew or passengers to depart
from the vicinity of, the vessel or the aircraft.  However, passengers and crew can be
allowed to depart from the vicinity of, or the goods can be removed from, the
vessel/aircraft if the same is necessary for reason of health, safety or preservation of life
or property.

(iii) He shall comply with any directions given by any such officer with respect to any such
goods.

Question 16 

Explain briefly the meaning of entry inwards and entry outwards with reference to the customs 
law. 

Answer 

Entry inwards is a permission granted by the proper officer to a vessel after which the master 
of the vessel permits unloading of the imported goods.  Such entry inwards is granted only 
after master of the vessel delivers import general manifest to the proper officer or the proper 
officer is satisfied that there was sufficient cause for not delivering it.  Entry inwards, however, 
is not required for unloading of baggage accompanying a passenger or a member of the crew, 
mail bags, animals, perishable goods and hazardous goods [Section 31 of the Customs Act, 
1962]. 
Entry outwards is a permission granted by the proper officer to a vessel to go on a foreign 
voyage to the port of consignment.  The master of the vessel permits loading of export goods 
only after the proper officer grants entry outwards to the vessel.  However, entry outwards is 
not required for loading of baggage and mail bags [Section 39 of the Customs Act, 1962]. 

Question 17 
Differentiate between Inland Container Depots (ICD) and Container Freight Stations (CFS). 

Answer 

Inland Container Depot (ICD) Container Freight Station(CFS) 
(i) ICD is a customs station like a port

or air cargo unit for the purpose of
unloading of imported goods and
loading of export goods or any
class of such goods.

(i) CFS is only a custom area located in the
jurisdiction of a Principal Commissioner/
Commissioner of Customs exercising
control over a specified custom port,
airport, land customs station/ICD.  It is an
extension of a customs station set up
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with the main objective of decongesting 
the ports. 

(ii) ICD can have an independent
existence as it is a ‘self contained
customs station’.

(ii) CFS by itself cannot have an
independent existence; it has to be
linked to a customs station within the
jurisdiction of the Principal 
Commissioner/Commissioner of
Customs. 

(iii) Customs manifests, bills of entry,
shipping bills and other
declarations are filed in an ICD.
Further, assessment and all the
activities related to clearance of
goods for home use, warehousing,
temporary admissions, re-export,
temporary storage for onward
transit and outright export,
transhipment, etc. take place in an
ICD.

(iii) In CFS, only a part of the customs
process - mainly the examination of
goods - is normally carried out and goods
are stuffed into containers and de-stuffed
therefrom.  Aggregation/segregation of
cargo also takes place at CFS.

Question 18 

Can the time-limit prescribed under section 48 of the Custom Act, 1962 for clearance of the 
goods within 30 days be read as time-limit for filing of bill of entry under section 46 of the 
Customs Act, 1962? You may take the help of case law, if any, for your decision. 

Answer 
The said issue came up for consideration before the High Court in case of CCus v. Shreeji 
Overseas (India) Pvt. Ltd. 2013 (289) E.L.T. 401 (Guj.).  The High Court noted that though 
section 46 of the Customs Act, 1962 does not provide any time-limit for filing a bill of entry by 
an importer upon arrival of goods, section 48 of the Act permits the authorities to sell the 
goods after following the specified procedure if the same are not cleared for home 
consumption/ warehoused/ transshipped within 30 days of being unloaded at the customs 
station.   
The High Court, however, held that the time-limit prescribed under section 48 for clearance of 
the goods within 30 days cannot be read into section 46 and it cannot be inferred that section 
46 prescribes any time-limit for filing of bill of entry. 

Question 19 

Which class of importers is required to pay customs duty electronically? Name the dedicated 
payment gateway set up by the Board (CBEC) to use e-payment facility easily by an importer. 
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Answer 

E-payment of customs duty is mandatory for-

(i) Importers paying customs duty of ` 1,00,000 or more per bill of entry

(ii) Importers registered under Accredited Client Programme

The dedicated payment gateway set up by the Board is called ‘ICEGATE' [Indian Customs 
Electronic Commerce/Electronic Data interchange (EC/EDI) Gateway]. 

Question 20 

Mr. Anil and his wife (non-tourist Indian passengers) are returning from Dubai to India after 
staying there for a period of two years. They wish to bring gold jewellery purchased from 
Dubai.  Please enumerate provisions of customs laws for jewellery allowance in their case.  

Answer 
As per rule 5 of the Baggage Rules, 2016, a passenger who has been residing abroad for 
more than one year and returns to India shall be allowed duty free clearance of jewellery in 
bona fide baggage as under: 
• Jewellery upto a weight of 20 grams with a value cap of Rs. 50,000 for a gentlemen

passenger
• Jewellery upto a weight of 40 grams with a value cap of Rs. 1,00,000 for a lady

passenger
Thus, in the given case, Mr. Anil would be allowed duty free jewellery upto a weight of 20 
grams with a value cap of Rs. 50,000 and his wife would be allowed duty free jewellery upto a 
weight of 40 grams with a value cap of Rs. 1,00,000.   
Further, in addition to the jewellery allowance, Mr. Anil and his wife would also be allowed duty 
free clearance of jewellery worth ` 1,00,000 (` 50,000 per person) as part of free baggage 
allowance.  

Question 21 

What is the new name of Customs House Agent?  

Answer 
Customs House Agents are now known as “Customs Brokers” in accordance with the global 
practice and internationally accepted nomenclature. 
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Exercise 

1. What are the circumstances under which assessment is done provisionally under
section 18?

2. State the provisions of transhipment of goods without payment of duty under section 54 of the
Customs Act, 1962.

3. Explain the procedure prescribed in Customs Act, 1962 in case of goods not cleared, warehoused
or transhipped within 30 days after unloading.

4. Write short notes on:

(a) Export general manifest

(b) Boat note (or restriction on goods being water borne)

5. Discuss briefly:

(a) Temporary detention of baggage

(b) Relevant date for rate of duty and tariff valuation in respect of goods imported and exported
by post

6. What is the permissible time limit with respect to the following- :

(i) for filing a bill of entry

(ii) for paying the assessed duty

(iii) for delivery of import manifest/report and export manifest/report

7. State in brief the provisions of the Customs Act, 1962 relating to filing of “Import Manifest/
Report”.

8. Write a brief note on the declaration made by the owner of baggage.

9. State and summarise the provisions and procedure in the Customs Act, 1962 governing
preparation and filing of a bill of entry.

10. Under what situations the amount of duty and interest refundable under section 18 of the
Customs Act, 1962 shall be paid to the importer/exporter instead of being credited to the
Consumer Welfare Fund?
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Warehousing 

Question 1 
Explain briefly how the terms ‘warehouse’ and ‘warehoused goods’ are defined in the Customs 
Act, 1962.  

Answer 
As per section 2(43) of the Customs Act, 1962, ‘warehouse’ means a public warehouse 
licensed under section 57 or a private warehouse licensed under section 58 or a special 
warehouse licensed under section 58A.  Imported goods can be kept in a warehouse without 
payment of customs duty and can be removed subsequently on payment of duty. 
Section 2(44) of the Customs Act, 1962 defines ‘warehoused goods’ to mean goods deposited 
in a warehouse. 

Question 2 
(a) Briefly explain the provisions of section 58 of the Customs Act, 1962 relating to licensing

of private warehouses?
(b) Who has the power to license public warehouses?

Answer 
(a) According to section 58 of the Customs Act, 1962, the Principal Commissioner of

Customs or Commissioner of Customs may, subject to such conditions as may be
prescribed, licence a private warehouse wherein dutiable goods imported by or on behalf
of the licensee may be deposited.

(b) Section 57 of the Customs Act, 1962 empowers the Principal Commissioner of Customs
or Commissioner of Customs to licence a public warehouse wherein dutiable goods may
be deposited subject to such conditions as may be prescribed.

Question 3 
Write a note on warehousing period under section 61(1) of the Customs Act, 1962. 
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Answer 
Section 61(1) of the Customs Act, 1962 provides that any warehoused goods may remain in 
the warehouse in which they are deposited or in any warehouse to which they may be 
removed- 
(a) in the case of capital goods intended for use in any 100% EOU or EHTP unit or STP unit 

or any warehouse wherein manufacture or other operations have been permitted 
under section 65, till their clearance from the warehouse;

(b) in the case of goods other than capital goods intended for use in any 100% EOU or 
EHTP unit or STP unit or any warehouse wherein manufacture or other operations have 
been permitted under section 65, till their consumption or clearance from the 
warehouse; and

(c) in the case of any other goods, till the expiry of one year from the date of order made 
under section 60(1)  

The Principal Commissioner of Customs or Commissioner of Customs may, on sufficient 
cause being shown, extend the period for which the goods may remain in the warehouse, by 
not more than one year at a time.  However, where such goods are likely to deteriorate, the 
extension period may be reduced by the Principal Commissioner of Customs or Commissioner 
of Customs to such shorter period as he may deem fit. 

Question 4 
‘X’, an importer, (other than 100% EOU, STP unit, EHTP unit) imported some goods and 
deposited them in the warehouse on 12.04.20XX.  These goods were re-exported without 
payment of duty on 15.08.20XX.  With reference to the Customs Act, 1962, discuss whether 
any interest under section 61(2) of the Customs Act, 1962 is payable by ‘X’? 

Answer 
As per section 61(2) of the Customs Act, 1962, if goods (belonging to importer other than 
100% EOU, STP unit, EHTP unit) remain in a warehouse beyond a period of 90 days from the 
date on which the order under section 60(1) is made, interest is payable @ 15% on the 
amount of duty payable at the time of clearance of the goods, for the period from the expiry of 
the said 90 days till the date of payment of duty on the warehoused goods. 
In Pratibha Processors v. UOI 1996 (88) ELT 12 (SC), the Apex Court has held that when 
goods at the time of removal from warehouse are wholly exempted from payment of duty, the 
liability to pay interest cannot be saddled on a non-existing duty.  Liability to pay interest under 
section 61(2) of the Customs Act is solely dependant upon the exigibility or actual liability to 
pay duty.  In case the liability to pay duty is nil, then, the interest will also be nil.    
Therefore, since in this case the goods have been re-exported without payment of duty, no 
interest is payable by ‘X’. 
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Question 5 
What are the relevant dates for determining the – 
(i) Rate of exchange, when warehoused goods are removed for home consumption. 
(ii) Rate of duty when warehoused goods are removed from warehouse for home 

consumption. 
(iii) Rate of duty if the warehoused goods are not removed from warehouse within the 

permissible period.  

Answer 
(i) The importer presents an ‘Into-Bond’ Bill of Entry under section 46 while clearing the 

goods to the warehouse and an ‘ex-Bond’ Bill of Entry under section 68 while clearing 
the goods from warehouse.  The relevant date for rate of exchange is the date on which 
the bill of entry is presented for warehousing under section 46 of the Customs Act, 1962 
and not when bill of entry is presented under section 68 for clearance from warehouse.   

(ii) As per section 15(1)(b) of the Customs Act, 1962, rate of duty as prevalent on date of 
presentation of bill of entry for home consumption for clearance from warehouse is 
applicable and not the rate prevalent when goods were removed from customs port.  

(iii) Goods which are not removed within the permissible period are deemed to be improperly 
removed on the day it should have been removed [Kesoram Rayon v. CC 1996 (86) ELT 
464 SC].  Thus, duty applicable on such date i.e., last date on which the goods should 
have been removed is relevant and not the date on which the goods were actually 
removed.  

Question 6 
The assessee, (other than 100% EOU, STP unit, EHTP unit) imported capital goods and 
deposited them in the warehouse.  The said goods were not removed from the warehouse 
within the period permitted under section 61(1)(c) i.e., one year.  Subsequently, the assessee 
filed an application for relinquishment of title of such warehoused goods.  
The Department contended that since the assessee did not file an application for extension of 
warehousing period before the expiration of period fixed under section 61(1)(c), after 
expiration of the said period, the goods could no longer be termed as warehoused goods. 
Therefore, the assessee lost its title to the same and consequently, it lost its right to relinquish 
its title thereto.   
It was further claimed that the relinquishment of title to the said goods ought to have been 
made by the assessee before the expiration of the warehousing period and not thereafter, and 
therefore, the goods were deemed to have been improperly removed from the warehouse. 
Consequently, the assessee became liable to pay duty together with interest, fine and 
penalties payable in respect of such goods, as provided under section 72(1)(b) of the Customs 
Act, 1962.  
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Discuss, whether the contention of the Department is correct, by referring to case law, if any. 

Answer  
The facts of the given case are similar to the facts of the case of Commissioner Customs v i2 
Technologies Software (P) Ltd. 2007 (217) ELT 176 (Kar.). 
In the instant case, the High Court rejected the Department’s contention that on the expiration 
of the warehousing period or on the expiration of extended warehousing period, the owner of 
the goods loses his title in respect of such goods and consequently, also loses his right to 
relinquish his title to such warehoused goods.  
The High Court elaborated that on a plain reading of the provisions of section 23(2), 47, 68 
and the proviso to section 68 of the Customs Act, 1962, it is clear that the owner of 
warehoused goods has the right to relinquish his title to goods at any time before an order for 
clearance of goods for home consumption has been made in respect thereto.  There is no 
prohibition on relinquishing the title to such goods after the expiration of the warehousing 
period or after the expiration of the extended period.  The High Court pointed out that the 
provisions of section 23(2) and proviso to section 68 make it clear that upon relinquishment of 
his title to any imported goods, including the warehoused goods, the owner of such goods 
shall not be liable to pay duty thereon and when the owner is not liable to pay duty, the 
question of paying any interest on the duty and penalty would not arise. 
Therefore, in the instant case, the Department’s contention is not correct. 

Question 7 
Briefly state the rights of the owner of warehoused goods under section 64 of the Customs 
Act, 1962. 

Answer  

Section 64 of Customs Act 1962, provides that the owner of any warehoused goods may, after 
warehousing the same, —  

(a) inspect the goods; 

(b) deal with their containers in such manner as may be necessary to prevent loss or 
deterioration or damage to the goods; 

(c) sort the goods; or 

(d) show the goods for sale. 

Question 8 
“If manufacturing operations are carried out on warehoused goods and finished products are 
cleared for home consumption, then appropriate duty of customs should be levied on the 

© The Institute of Chartered Accountants of India



8.5  Customs and Foreign Trade Policy 

quantity of the warehoused goods contained in the waste or refuse arising out of such 
manufacturing process.”   
Examine the validity of the said statement in the context of section 65 of the Customs Act, 
1962 dealing with manufacture and other operations in relation to warehoused goods.  

Answer 

The said statement is valid.  

Section 65(2)(b) of the Customs Act, 1962 lays down that if the finished products arising as a 
result of operations carried out in the warehouse are cleared for home consumption, import 
duty would be charged on the quantity of the warehoused goods contained in the waste or 
refuse arising from such operations.  

Question 9 
Can warehoused goods be transferred from one warehouse to another under the Customs 
Act, 1962? 

Answer  
Yes, section 67 of the Customs Act, 1962 permits removal of warehoused goods to other 
warehouse under bond, with the permission of the proper officer.  The objective is to ensure 
proper receipt of the warehoused goods at the destination warehouse, so that there is no risk 
to revenue. 

Question 10 
BL Ltd. imported Super Kerosene Oil (SKO) and stored it in a warehouse.  An ex-bond bill of 
entry for home consumption was filed and duty was paid as per the rate prevalent on the date 
of presentation of such bill of entry; and the order for clearance for home consumption was 
passed.   
On account of highly combustible nature of SKO, the importer made an application to permit 
the storage of such kerosene oil in the same warehouse until actual clearance for sale/use.  
The application was allowed.  However, the rate of duty increased when the goods were 
actually removed from the warehouse.   
The department demanded the differential duty.  The company challenged the demand.  
Whether it will succeed?  Discuss briefly taking support of decided case law(s), if any.     

Answer 
Yes, the company will succeed.  The facts of the given situation are similar to the case of 
CCus vs. Biecco Lawrie Ltd. 2008 (223) ELT 3 (SC) wherein the Supreme Court has held that 
where duty on the warehoused goods is paid and out of charge order for home consumption is 
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made by the proper officer in compliance of the provisions of section 68, the goods removed in 
smaller lots have to be treated as cleared for home consumption and importer would not be 
required to pay anything more. 
Further, section 49 of the Customs Act, 1962 inter alia also provides that imported goods 
entered for home consumption if stored in a public warehouse, or in a private warehouse on 
the application of the importer and if the same cannot be cleared within a reasonable time, 
shall not be deemed to be warehoused goods for the purposes of this Act, and accordingly the 
provisions of Chapter IX shall not apply to such goods. 

Question 11 
Write a brief note on “remission of duty in case of volatile goods” under section 70 of the 
Customs Act, 1962. 

Answer 
Section 70 of the Customs Act provides for the remission of duty in case of shortage of the 
volatile goods, which are warehoused. The Assistant/Deputy Commissioner of Customs is 
empowered to remit the duty leviable on such deficiency, if following conditions are satisfied: 
(i) The goods should be found deficient in quantity at the time of delivery from the 

warehouse; 
(ii) The deficiency should be on account of natural loss, i.e. evaporation etc. 
Thus, duty can be remitted under section 70 only if there is natural loss. Remission on account 
of loss due to pilferage or thefts is not permitted. 
Further, these provisions are applicable only to such warehoused goods as the Central 
Government, having regard to the volatility of the goods and the manner of their storage, may, 
by notification in the Official Gazette, specify.  Following goods have been specified for this 
purpose:  
(a) aviation fuel, motor spirit, mineral turpentine, acetone, methanol, raw naptha, vaporizing 

oil, kerosene, high speed diesel oil, batching oil, diesel oil, furnace oil and ethylene 
dichloride, kept in tanks;  

(b) wine, spirit and beer, kept in casks. 
(c) liquid helium gas kept in containers  
(d) crude stored in caverns 

Question 12 
Mention the circumstances under which goods are considered to have been removed 
improperly from a warehouse under the Customs Act. 
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Answer 
Section 72 of the Customs Act provides that in any of the following circumstances the goods 
shall be considered to have been removed improperly from a warehouse –  
(a) where any warehoused goods are removed from a warehouse in contravention of section 

71 of the Customs Act; 
(b) where any warehoused goods have not been removed from a warehouse at the 

expiration of the period during which such goods are permitted under section 61 to 
remain in a warehouse; 

(c) where any goods in respect of which a bond has been executed under section 59 and 
which have not been cleared for home consumption or export are not duly accounted for 
to the satisfaction of the proper officer. 

Question 13 

What is the maximum period of storage of imported goods in warehouse pending clearance 
under section 49 of the Customs Act, 1962? 

Answer 
The maximum period allowed for storage of imported goods in warehouse pending clearance 
under section 49 is 30 days which can be extended further by Principal Commissioner/ 
Commissioner of Customs for a period not exceeding 30 days at a time.   

Question 14 

Vipul imported certain goods in May, 20XX.  An ‘into Bond’ bill of entry was presented on 14th 
May, 20XX and goods were cleared from the port for warehousing.  Assessable value on that 
date was US $ 1,00,000.  The order permitting the deposit of goods in warehouse for 4 
months was issued on 21st May, 20XX.  Vipul deposited the goods in warehouse on the same 
day but did not clear the imported goods even after the warehousing period got over on 21st 
September, 20XX.  

A notice was issued under section 72 of the Customs Act, 1962, demanding duty, interest and 
penalty.  Vipul cleared the goods on 14th October, 20XX.  Compute the amount of duty and 
interest payable by Vipul while removing the goods on the basis of the following information: 

Particulars 14-05-20XX 21-09-20XX 14-10-20XX 
Rate of exchange per US $ (as notified by 
Central Board of Excise & Customs) ` 65.20 ` 65.40 ` 65.50 

Basic customs duty 15% 10% 12% 

Additional duties of customs leviable under section 3(1) and 3(5) of the Customs Tariff Act are 
exempt. 
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Answer 
Computation of import duty payable by Vipul 

Particulars Amount  
(US $) 

Assessable value 1,00,000 
 Amount (`) 

Value in Indian currency (US $ 1,00,000 x ` 65.20) [Note 1] 65,20,000 
Customs duty @ 10% [Note 2] 6,52,000 
Add: Education cess @ 2% 13,040 
Add: Secondary and higher education cess @ 1%      6,520 
Total customs duty payable 6,71,560 

Notes: 
1. As per third proviso to section 14(1) of the Customs Act, 1962, assessable value has to 

be calculated with reference to the rate of exchange prevalent on the date on which the 
into bond bill of entry is presented for warehousing under section 46 of the Customs Act, 
1962.  

2. Goods which are not removed within the permissible period are deemed to be improperly 
removed in terms of section 72 of the Customs Act, 1962 on the day they should have 
been removed [Kesoram Rayon v. CC 1996 (86) ELT 464 (SC)].  The applicable rate of 
duty in such a case is the rate of duty prevalent on the last date on which the goods 
should have been removed.  

As per section 61(2) of the Customs Act, 1962, if goods (not meant for being used in an 100% 
EOU, STP unit, EHTP unit) remain in a warehouse beyond a period of 90 days from the date 
on which the order under section 60(1) is made, interest is payable at such rate as may be 
fixed by the Central Government under section 47, on the amount of duty payable at the time 
of clearance of the goods, for the period from the expiry of the said 90 days till the date of 
payment of duty on the warehoused goods. 
As per Notification No. 28/2002 Cus (NT) dated 13.05.2002, interest is payable at the rate of 
15% p.a.   
Therefore, interest payable will be computed as under: 

Period of ninety days commencing from the date of order made under 
60(1) of the Customs Act, 1962 expires on 

19.08.20XX 

No. of days for which interest shall be payable [12 days of August + 30 
days of September + 14 days of October] 

56 days  
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Interest payable = ` 15 566,71,560
100 365

 × ×  
(rounded off)   

` 15,455 

Question 15 

M/s. Decent Laminates imported resin impregnated paper and plywood for the purpose of 
manufacture of furniture.  The said goods were warehoused from the date of their import.  M/s. 
Decent Laminates sought an extension of the warehousing period, which was granted.  
However, even after the expiry of extended period, it did not remove the goods from the 
warehouse.  Subsequently, it applied for remission of duty under section 23 of the Customs 
Act, 1962 on the ground that the imported goods had become unfit for use on account of non-
availability of orders for clearance and had lost their shelf life also. 

Explain, with the help of a decided case law, if any, whether the application for remission of 
duty filed by M/s. Decent Laminates is valid in law. 

Answer 

No, the application for remission of duty filed by M/s Decent Laminates is not valid in law. 

The facts of the given case are similar to the case of CCE v. Decorative Laminates (I) Pvt. Ltd. 
2010 (257) E.L.T. 61 (Kar.) wherein the High Court held that the circumstances made out 
under section 23 were not applicable in the instant case as the destruction/loss of the goods 
had not occurred before the clearance for home consumption.   

Remission can be granted under section 23 only when the imported goods have been lost or 
destroyed at any time before clearance for home consumption.   

The High Court clarified that the expression “at any time before clearance for home 
consumption” as provided in section 23 means the time period as per the initial order during 
which the goods are warehoused or before the expiry of the extended date for clearance and 
not after the lapse of such periods.  The said expression cannot extend to a period after the 
lapse of the extended period merely because the goods were not cleared within the stipulated 
time.  Instead, it would be a case of goods improperly removed from the warehouse. 

Question 16 

With reference to section 61 of the Customs Act, 1962, comment on the validity of the 
following statements:  

(a) Goods, other than capital goods, intended for use in any hundred per cent export-
oriented undertaking, can be warehoused till the expiry of five years. 
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(b) Interest free period of ninety (90) days under section 61(2) in respect of warehoused 
goods (not intended for being used in 100% EOU) commences from the date on which an 
into-bond bill of entry in respect of such goods is presented. 

Answer 

(a) Invalid.  With effect from 14.05.2016, goods, other than capital goods, intended to be 
used in a 100% EOU/ STP unit/ EHTP unit can be warehoused till the consumption or 
clearance of such goods from the warehouse.  Further, capital goods intended to be used 
in a 100% EOU can also be warehoused till the clearance of such goods from the 
warehouse.   

(b) Invalid.  As per section 61(2) of the Customs Act, 1962, if goods (not intended for being 
used in 100% EOU, STP unit, EHTP unit) remain in a warehouse beyond a period of 90 
days from the date on which the order under section 60(1) is made, interest is payable @ 
15% on the amount of duty payable at the time of clearance of the goods, for the period 
from the expiry of the said 90 days till the date of payment of duty on the warehoused 
goods. 
In other words, the relevant date for determining the commencement of the period of 90 
days is the date of order made under section 60(1) and not the date on which into-bond 
bill of entry in respect of such goods is presented. 

Exercise 

1. Discuss the procedure for deposit of the imported goods in a private bonded warehouse and their 
subsequent removal.  

2. Explain the power of the Central Government to exempt imported material used in the 
manufacture of goods in a warehouse with reference to the provisions of the Customs Act, 1962.  
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Question 1 
State the situations in which the proper officer can  issue a show-cause notice under section 
28 of the Customs Act, 1962 and also the time limit for such issuance. 

Answer  
As per section 28(1) of the Customs Act, 1962, the proper officer can issue show cause 
notice in the following situations: 
(i) when duty has not been levied 
(ii) when duty has been short-levied 
(iii) when duty has been short paid 
(iv) when duty has not been paid 
(v) when duty has been erroneously refunded  
(vi) when interest payable has not been paid 
(vii) when interest payable has been part paid 
(viii) when interest payable has been erroneously refunded 
Time Limit for issue of show-cause notice 
(a) For any reason other than the reasons of collusion or any willful mis-statement or 

suppression of facts– within two years from the relevant date [section 28(1)]. 
(b) In the case of collusion or any willful mis-statement or suppression of facts by the 

importer or the exporter or the agent or employee of the importer or exporter-within five 
years from the relevant date [section 28(4)]. 

Relevant date means –  
(i) in a case where duty is not levied or interest is not charged, the date on which the proper 

officer makes an order for the clearance of goods; 
(ii) in the case of provisional assessment, the date of adjustment of duty after the final 

assessment; 
(iii) in case of erroneous refund of duty or interest, the date of refund 
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(iv) in any other case, the date of payment of duty or interest. 

Question 2 
Explain briefly the option available to an importer or exporter or their agent or employee under 
sub-section (5) of section 28 of the Customs Act, 1962. 

Answer  
Section 28(5) of the Customs Act provides an option to an importer or an exporter or the agent 
or employee of the importer or exporter to whom a notice has been served by the proper 
officer for short/non levy or short/non payment of duty or non charging/part payment of interest 
or erroneous refund of duty and interest by reason of collusion or any willful mis-statement or 
suppression of facts.   
If such a person pays the duty in full or in part as may be accepted by him including the 
interest payable thereon under section 28AA and penalty within 30 days of the receipt of the 
notice, the penalty will be reduced to 15% of the duty specified in the notice or the duty so 
accepted by that person. The person should also inform the proper officer about such payment 
in writing. 
According to provisions of section 28(6), where in the opinion of the proper officer duty is paid 
in full together with the interest and penalty under sub-section (5), the proceedings in respect 
of such persons to whom notice is served shall be deemed to have been concluded in respect 
of the matters stated therein.  On the other hand, where in the opinion of the proper officer the 
duty with interest and penalty that has been paid falls short of the amount actually payable, 
then, the proper officer shall proceed to issue the notice as provided in section 28(1)(a) in 
respect of  such amount which falls short of the amount actually payable within two years from 
the date of receipt of information under section 28(5). 
Relief from penalty is provided to facilitate early closure of dispute which will, in turn, reduce 
litigation. 

Question 3 
A show cause notice demanding customs duty was issued in case of clearances made by 
100% Export Oriented Undertaking (EOU) to Domestic Tariff Area (DTA).  Is the show-cause 
notice defective in law? 

Answer 
Yes, the show cause notice issued is defective in law because in respect of clearances made 
by a 100% Export Oriented Undertaking (EOU) to Domestic Tariff Area, the duty to be paid by 
the 100% EOU is the duty of excise and not customs duty.  Therefore, show cause notice 
using the word customs duty instead of central excise duty is not maintainable.   
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Similar view was expressed in the case of CCE v. Suresh Synthetics (2007) 216 ELT 662 
(SC).  It may be noted that excise duty chargeable on goods cleared by 100% EOUs in DTA, 
is equivalent to the aggregate of the customs duties which would be leviable under the 
Customs Act or any other law for the time being in force on like goods manufactured outside 
India if imported into India. 

Question 4 
M/s. Vijay Exports, an EOU, is purchasing electricity generated by the captive power plant of 
its sister unit.  The furnace oil required for running the captive power plant was imported by 
the assessee (M/s. Vijay Exports) and supplied to sister unit for generation of electricity.  The 
assessee claimed exemption on import of furnace oil under the relevant exemption 
notification.  
The assessee had sought a clarification from the Development Commissioner seeking as to 
whether import of furnace oil and receipt of electricity would be liable to duty.  The 
Development Commissioner replied in favour of the assessee and thereafter, the assessee 
claimed the exemption. 
A show cause notice demanding duty was issued on the assessee invoking extended period of 
limitation of 5 years on grounds that the entitlement of duty free import of fuel for its captive 
power plant lies with the owner of the captive power plant, and not with the consumer of 
electricity generated from that power plant. 
Is the action of the Department in invoking the extended period of limitation justified in light of 
the provisions of the Customs Act, 1962? Discuss with the help of a decided case law.   

Answer  
The facts of the given case are similar to the case of Uniworth Textiles Ltd. vs. CCEx. 2013 
(288) ELT 161 (SC), wherein the Supreme Court noted that section 28 of the Customs Act, 
1962 clearly contemplates that for invoking extended period of limitation, the intention to 
deliberately default is a mandatory pre-requisite. 
However, the assessee acted bona fide and claimed exemption by seeking clarification from 
the Development Commissioner.  Hence, it could be inferred that assessee made efforts to 
adhere to the law rather than its breach. 
The Apex Court held that mere non-payment of duties could not be equated with collusion or 
wilful misstatement or suppression of facts as then there would be no form of non-payment 
which would amount to ordinary default.  Something more must be shown to construe the acts 
of the assessee as fit for applicability of extended period of limitation. 
Therefore, in view of the above-mentioned ruling of the Supreme Court, the action of the 
Department of invoking extended period of limitation is not justified in the light of the provisions of 
the Customs Act, 1962. 
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Question 5 
Write a brief note on the provisions of section 28BA of the Customs Act, 1962 regarding 
property that may be attached provisionally to protect the interest of revenue in certain cases. 

Answer 
Section 28BA provides that provisional attachment of property can be resorted to by the 
proper officer during the pendency of any of the following proceedings:   
(i) Under section 28 in relation to demanding customs duty short paid or not paid  
(ii) Under section 28AAA in relation to recovery of customs duty on fraudulent utilization of 

duty relatable to instruments issued under Foreign Trade (Development and Regulation) 
Act, 1992. 

(iii) Under section 28B in relation to duties collected from buyers but not deposited with the 
Central Government. 

This action requires prior approval of the Principal Commissioner or Commissioner of Customs 
and must be necessary for protecting the interest of Revenue.   
It is to be noted that provisional attachment can be resorted to only when the issue is at 
adjudication stage and not at appellate stage.   
Such an attachment could be effected for a period of 6 months which shall commence from 
the date of the order of the Principal Commissioner or Commissioner permitting such 
provisional attachment.  This period may be extended by the Principal Chief Commissioner or 
Chief Commissioner of Customs by such further period or periods as may be determined by 
him.  The reasons for such extension should be recorded in writing and the total period should 
not exceed 2 years. 
If an application for the settlement of the case is made under section 127B, the period 
commencing from the date on which such an application is made and ending with the date on 
which order under section 127C(1) is made shall be excluded from the period of 2 years 
mentioned above. 

Question 6 
Which orders of Commissioner (Appeals) are not appealable to Appellate Tribunal under 
section 129A of the Customs Act, 1962? 

Answer 
No appeal shall lie to the Appellate Tribunal and the Appellate Tribunal shall have no 
jurisdiction to decide any appeal in respect of any order passed by the Commissioner 
(Appeals) under section 129A, if such order relates to: 
(i) any goods imported or exported as baggage; 
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(ii) any goods loaded in conveyance for importation into India, but which are not unloaded at 
their place of destination in India, or so much of the quantity of such goods as has not 
been unloaded at any such destination, if goods unloaded at such destination are short of 
the quantity required to be unloaded at that destination. 

(iii) payment of drawback as provided in Chapter X and the rules made there under. 
In these cases, revision lies with the Central Government. 

Question 7 

Discuss with a brief note on the provisions of section 129E of the Customs Act, 1962 
regarding deposit of certain percentage of duty demanded or penalty imposed before filing 
appeal.    

Answer  
Section 129E of the Customs Act, 1962 provides as under:   
(i) The Commissioner (Appeals) shall not entertain any appeal under section 128(1), unless 

the appellant has deposited 7.5% of the duty, in case where duty or duty and penalty are 
in dispute, or penalty, where such penalty is in dispute, in pursuance of a decision or an 
order passed by an officer of customs lower in rank than the Principal Commissioner of 
Customs or Commissioner of Customs.   
The appeal under section 128(1) is the first appeal before Commissioner (Appeals) 
against order of officers lower in rank than Principal Commissioner/Commissioner of 
Customs e.g. Additional Commissioner, Joint Commissioner, Deputy Commissioner or 
Assistant Commissioner. 

(ii) The Tribunal shall not entertain any appeal against the decision or order passed by 
Principal Commissioner of Customs/Commissioner of Customs under section 129A(1)(a), 
unless the appellant has deposited 7.5% of the duty, in case where duty or duty and 
penalty are in dispute, or penalty, where such penalty is in dispute, in pursuance of the 
decision or order appealed against.   
The appeal under section 129A(1)(a) is the first appeal before Tribunal against an order 
passed by Principal Commissioner/Commissioner of Customs as an adjudicating 
authority. 

(iii) The Tribunal shall not entertain any appeal against the decision or order passed by 
Commissioner (Appeals) under section 129A(1)(b), unless the appellant has deposited 
10% of the duty, in case where duty or duty and penalty are in dispute, or penalty, where 
such penalty is in dispute, in pursuance of the decision or order appealed against. 
Appeal under section 129A(1)(b) is second appeal before Tribunal against an order 
passed by Commissioner (Appeals). 

(iv) The amount of pre-deposit shall not exceed ` 10 crores.   
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Question 8 
The Committee of Principal Commissioners/Commissioners of Customs is empowered under 
the Customs Act, 1962 to direct the filing of an appeal before the Appellate Tribunal in certain 
cases while in certain others, the Committee of Principal Chief Commissioners/ Chief 
Commissioners may direct an application to be filed before the Appellate Tribunal for 
determination of such points arising out of the decision or order as may be specified by the 
said Committee.   
Write a brief note on the powers of the Committee of Principal Commissioners/Commissioners 
and Committee of Principal Chief Commissioners/Chief Commissioners of Customs bringing 
out the difference in the exercise of such powers.  

Answer 
Under section 129A(2) of the Customs Act, 1962, the Committee of Principal 
Commissioner/Commissioners of Customs may direct the proper officer to file appeal on its 
behalf to the Appellate Tribunal against the order of Commissioner (Appeals), if it is of the 
opinion that the order is not legal or proper.  
Under section 129D(1) of the Customs Act, 1962, the Committee of Principal Chief 
Commissioners of Customs or Chief Commissioners of Customs may, of its own motion, call 
for and examine the record of any proceedings in which a Principal Commissioner of Customs 
or Commissioner of Customs has passed any decision or order under this Act for the purpose 
of satisfying itself as to the legality or propriety of any such decision or order and may, by 
order, direct such Principal Commissioner/Commissioner or any other Principal 
Commissioner/Commissioner to apply to the Appellate Tribunal for the determination of such 
points arising out of the decision or order as may be specified by the Committee of Principal 
Chief Commissioner of Customs or Chief Commissioners of Customs in its order. 
Therefore, differences in two cases mentioned above can be tabulated as under: 

Committee of Principal 
Commissioners/Commissioners of 
Customs  

Committee of Principal Chief 
Commissioners/Chief Commissioners of 
Customs 

Can direct to file an appeal against order of 
Commissioner (Appeals) who passes order 
in appeals filed against orders passed by 
any officer lower in rank than Principal 
Commissioner/Commissioner of Customs.  

Can direct to file a review petition against 
order of Principal Commissioner/ 
Commissioner of Customs who passes order 
as an adjudicating authority. 

Regular appeal filed with the Tribunal. Review application filed with the Tribunal.  
[Review application treated as appeal filed 
against the order of the adjudicating authority 
- section 129D(4) of the Customs Act, 1962.]  
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Appeal to be filed within three months as 
specified in section 129A(3) of the Customs 
Act, 1962. 

Review application can be filed within four 
months; three months for the Committee to 
issue order for review [delay in filing upto 30 
days can be condoned by the Board] and 
further one month to the Principal 
Commissioner/ Commissioner to file an 
application. 

Question 9 
Explain briefly the powers of review of the Principal Commissioner or Commissioner of 
Customs under section 129D(2) of the Customs Act, 1962 in respect of decisions taken by 
adjudicating authority subordinate to him. 

Answer 
Section 129D(2) empowers the Principal Commissioner of Customs or Commissioner of 
Customs to review any decision taken by the adjudicating authority subordinate to him.  For this 
purpose, he may, of his own motion, call for and examine the record of any proceeding in which 
an adjudicating authority subordinate to him has passed any decision or order under the Act for 
the purpose of satisfying himself as to the legality or propriety of any such decision or order. 
Thereafter, the Principal Commissioner of Customs or Commissioner of Customs may, by 
order, direct such authority or any officer of Customs subordinate to him to apply to the 
Commissioner (Appeals) for the determination of such points arising out of the decision or 
order as may be specified by him in his order. 
Such review application is treated as Departmental appeal against order of adjudicating 
authority lower in rank than Principal Commissioner/Commissioner of Customs like Additional/ 
Joint /Deputy/Assistant Commissioner.  

Question 10 
State the circumstances under which a revision petition can be filed before the Central 
Government under the Customs Act. 

Answer 
The first proviso to section 129A of the Customs Act, 1962 provides that the Appellate 
Tribunal shall not have jurisdiction to decide any appeal in respect of any order passed by 
Commissioner (Appeals) if such order relates to, -  
(a) any goods imported or exported as baggage; 
(b) any goods loaded in a conveyance for importation into India, but which are not unloaded 

at their place of destination in India, or which are short landed at that destination;  
(c) payment of drawback as provided in Chapter X, and the rules made thereunder. 
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In such cases, redressal lies with the Central Government.  Section 129DD(1) enables the 
appellant to get the orders of Appellate Commissioner (on these three aspects) annulled or 
modified by the Central Government.   
By virtue of section 129DD(1A) the Principal Commissioner of Customs or Commissioner of 
Customs may direct the proper officer to make an application on his behalf to the Central 
Government for revision of an order.  However, such application can be made only if the 
Principal Commissioner of Customs or Commissioner of Customs is of the opinion that the 
order passed by the Commissioner (Appeals) under section 128A is not legal or proper.  
Therefore, while an importer or exporter (i.e., an assessee) can file a review application 
against the orders of Commissioner (Appeals) under section 129DD(1), the departmental 
review application is filed under section 129DD(1A).   

Question 11 
Which orders are appealable to the High Court under the Customs Act, 1962?  Can the delay 
in filing an appeal be condoned by the High Court? 

Answer 
As per section 130(1) of the Customs Act, 1962, an appeal can be made to the High Court 
against the order of the Tribunal if the case involves substantial question of law, except in 
cases relating to rate of customs duty and valuation of goods.  If the issue relates to rate of 
customs duty or valuation of goods, appeal lies directly to Supreme Court.   
Sub-section (2) of section 130 inter alia lays down that an appeal can be made to the High 
Court within 180 days from the date on which the order appealed against is received by the 
Principal Commissioner of Customs or Commissioner of Customs or the other party.   
The High Court has power to condone the delay and admit an appeal after the expiry of the 
period of 180 days referred to in sub-section (2), if it is satisfied that there was sufficient cause 
for not filing the same within that period [sub-section (2A)]. 

Question 12 
Mention the orders against which appeal lies to the Supreme Court under section 130E of the 
Customs Act. 

Answer 
As per section 130E of the Customs Act, an appeal shall lie to the Supreme Court from- 
(a) any judgment of High Court delivered in an appeal made under section 130, if the High 

Court certifies the case to be fit for appeal to the Supreme Court.  Such certification can 
be done by the High Court on its own motion or on an oral application made by or on 
behalf of the aggrieved party, immediately after passing of the judgement. 
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(b) any order of the Appellate Tribunal having relation to the determination of rate of 
customs duty or value of goods, among other things. 

Under section 130E(a), an appeal is filed before Supreme Court against the orders of High Court 
on matters other than those relating to determination of rate of customs duty or value of goods.  

Question 13 
Briefly explain the powers of CBEC to issue instructions regarding non-filing of appeal in 
certain cases under the Customs Act, 1962. 

Answer  
Section 131BA of Customs Act, 1962 empowers the CBEC to issue instructions regarding non-
filing of appeal in certain cases as under:   
(i) The Board may issue instructions fixing such monetary limits for the purposes of 

regulating the filing of appeal/ application/ revision/ reference by the Principal 
Commissioner of Customs or Commissioner of Customs. 

(ii) Where the Principal Commissioner of Customs or Commissioner of Customs has not filed 
an appeal/ application/ revision/ reference against any decision or order passed under 
the provisions of this Act in pursuance of such an instruction, he shall not be precluded 
from filing any appeal etc. in any other case involving the same or similar issues or 
questions of law. 

(iii) Non-filing of appeal, application etc. by Principal Commissioner of Customs or 
Commissioner of Customs cannot be considered to be his acquiescence in the decision 
on disputed issue.  Further, the Commissioner (Appeals) or Appellate Tribunal or court 
must have regard to the circumstances for non-filing of appeal etc.  

Following monetary limits have been fixed by CBEC vide its Instruction F No. 
390/Misc/163/2010 JC dated 17.08.2011 as amended by Instruction F.No.390/Misc./163/2010 
JC dated 17.12.2015 below which an appeal shall not be filed by the Department in CESTAT, 
High Court and Supreme Court:- 

Sl. No. Appellate Forum Monetary limit 
1. CESTAT ` 10,00,000/- 
2. High Courts ` 15,00,000/- 
3. Supreme Court ` 25,00,000/- 

For ascertaining whether a matter would be covered within or without the aforementioned 
limits, the determinative element would be duty under dispute e.g., in a case involving duty of 
` 10 lakhs or below with equal penalty and interest, as the case may be, no appeal shall be 
filed in the Tribunal.  Similarly, no appeal shall be filed in the High Courts if the duty involved 
does not exceed ` 15 lakhs with or without penalty and interest.  However, where the 
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imposition of penalty or interest is the subject matter of dispute and the said penalty or interest 
exceeds the limit prescribed, then the matter could be litigated further. 
It has also been clarified that the adverse judgements relating to the following would be 
contested irrespective of the amount involved: 
(a) where the constitutional validity of the provisions of an Act or Rule is under challenge; or  
(b) where Notification/ Instruction/ Order or Circular has been held illegal or ultra vires.  
(c) classification and refund issues which are of legal and/or recurring nature 
It has been clarified vide Circular No. 390/Misc/163/2010 JC dated 03.06.2013 that the said 
limits as applicable to penalty are applicable for redemption fine also.  Where both penalty and 
redemption fine are imposed, the limit should be calculated taking these together.  Further, 
such limits apply to refunds also, but not to application filed before Joint Secretary (Revision 
Application). 

Exercise 

1. Briefly state the law relating to demand for payment of duty under section 28 of the Customs Act, 
1962. 

2. What are the ‘relevant dates’ for the purpose of issuing the show cause notice for demanding 
customs duty not levied? 

3. Write a brief note on power not to recover duties not levied or short-levied as a result of general 
practice under section 28A of the Customs Act, 1962.  

4. Mention briefly the orders that are not appealable to the Appellate Tribunal.  
5. Discuss the provisions in respect of making an appeal to the High Court. 
6. Discuss the revisionary powers of the Central Government.  
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Refund 

Question 1 
Explain the provisions of Customs Act, 1962 relating to “relevant dates for submission of 
refund application”. 

Answer  
According to section 27(1) of the Customs Act, 1962, a refund claim should be lodged before 
the expiry of one year from the date of payment of such duty or interest.  The period of 
limitation of one year should be computed in the following manner:  
(a) If the refund claim is lodged by the importer, the time limit should be calculated from the 

date of payment of duty. 
(b) If the refund claim is lodged by the buyer of imported goods, the time limit should be 

calculated from the date of purchase of goods. 
(c) In case of goods which are exempt from payment of duty by an ad-hoc exemption, the 

limitation of one year should be computed from the date of issue of such exemption 
order. 

(d) Where any duty is paid provisionally, the time limit should be computed from the date of 
adjustment of duty after the final assessment thereof or in case of re-assessment, from 
the date of such re-assessment. 

(e) Where the refund arises as a result of any judgement/decree/order/direction of the 
Appellete Authority/Appellate Tribunal/Court, the time limit should be calculated from the 
date of such judgement/decree/order/direction. 

The time limit of one year is not applicable if duty is paid under protest.  Finally, it is worth 
mentioning that above provisions regarding time limit are mandatory and customs authorities 
cannot grant a refund which is filed beyond the maximum permissible period. 

Question 2 
State briefly with reference to the provisions of section 27 of the Customs Act, 1962 whether 
the principle of “unjust enrichment” will apply in the following cases: 
(i) refund of excess interest paid by the assessee 
(ii) refund of duty on car imported for personal use 
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Answer 
The bar of unjust enrichment applies in case of refund of customs duty under section 27(2) of 
the Customs Act, 1962.  In the given cases, the applicability of the doctrine has been 
examined as under – 
(i) The bar of unjust enrichment will apply in case of excess interest paid by the assessee 

as the words used under section 27(1) and 27(2) are “duty and interest, if any, paid on 
such duty”.  The payment of interest is inextricably laced with payment of duty.  Thus, the 
excess amount of interest paid by the assessee will be refunded to him only if he does 
not pass on the incidence of such interest to any other person. 

 Normally interest is borne by the assessee himself and not passed on to customer. 
However, in view of specific provision in proviso to section 27(2) of Customs Act, the 
assessee is still required to prove that he has not passed on the burden of interest to any 
other person. 

(ii) The principle of unjust enrichment will not apply to refund of duty on car imported for 
personal use, as clause (b) of the proviso to sub-section (2) of section 27 of the Customs 
Act, 1962 stipulates that in case of imports made by an individual for his personal use, 
the refund should not be credited to consumer welfare fund, but shall be paid to the 
applicant. 

Question 3 
Briefly discuss the provisions relating to sanctioning of refund of customs duty with reference 
to section 27(2) and section 28 of the Customs Act, 1962.     

Answer  
On receiving an application for refund, the Assistant/ Deputy Commissioner of Customs - after 
getting satisfied that the whole or any part of the duty and interest, if any, is refundable - 
passes an order for crediting the amount of such refund to Consumer Welfare Fund.   
However, the amount of duty and interest found refundable, instead of being credited to the 
Fund, is paid to the applicant if the amount is relatable to:- 
(a) the duty and interest, if any, paid on such duty paid by the importer, or the exporter, as 

the case may be if he had not passed on the incidence of such duty and interest, if any, 
paid on such duty to any other person; 

(b) the duty and interest, if any, paid on such duty on imports made by an individual for his 
personal use; 

(c) the duty and interest, if any, paid on such duty borne by the buyer, if he had not passed 
on the incidence of such duty and interest, if any, paid on such duty to any other person; 

(d) the export duty as specified in section 26; 
(e) drawback of duty payable under sections 74 and 75; 
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(f) the duty and interest, if any, paid on such duty borne by any other such class of 
applicants as the Central Government may, by notification in the Official Gazette, specify 

Section 28D of the Customs Act, 1962 provides that every person who has paid duty under the 
Customs Act, unless the contrary is proved by him, shall be deemed to have passed the full 
incidence of such duty to the buyer.   
The above provisions are based on the doctrine of unjust enrichment which postulates that a 
person should not be allowed to profit or enrich himself inequitably at another’s expense.  In 
other words, only the person who has not passed on the incidence of duty should be eligible to 
claim the refund. 

Question 4 
The assessee imported capital goods under an authorisation with a condition to fulfill an 
export obligation within a certain time limit but failed to do so within the prescribed time.  
Consequently, the Department invoked the bank guarantee and realized the amount.  
However, subsequently the assessee fulfilled the export obligation and the same was also 
accepted by the Department.  Thereafter, the assessee filed a refund claim for the amount 
realized by the Department by invocation of the bank guarantee.  The Department rejected the 
refund claim on the ground that it was time barred in terms of section 27 of the Customs Act, 
1962.  
Examine briefly, with the help of any decided case law, whether the stand taken by the 
Department is correct in law.  

Answer 
The facts of given case are similar to the facts of CCus. (Exports) v. Jraj Exports (P) Ltd. 2007 
(217) ELT 504 (Mad.).  The High Court, in the instant case, observed that when the 
Department had accepted the fulfillment of export obligation, there was no need to retain the 
amount.  The High Court held that the Department’s claim that refund had been time barred 
was not sustainable as furnishing of bank guarantee in order to fulfil the export obligation 
could not be regarded as payment of duty.  
The High Court relied on the Supreme Court’s ruling in the case of Oswal Agro Mills Ltd. and 
Another v. Asstt. Collector of Central Excise 1994 (70) ELT 48 (SC), wherein it was held that 
furnishing of bank guarantee pursuant to an order of the Court would not be equivalent to 
payment of excise duty.  The furnishing of bank guarantee is only a security to safeguard the 
interest of the Revenue.  Therefore, it can be inferred that since section 27 governs the refund 
of ‘duty’, the limitation prescribed therein for refund of duty arising in various circumstances 
would not apply to refund of a bank guarantee wrongly encashed by the Department as 
furnishing of bank guarantee cannot be equated with payment of duty.  Therefore, the stand 
taken by the Department is not correct.   
Applying the principle laid down in this case, the High Court stated that the requirement to 
establish that the duty incidence had not been passed on by the assessee to any other person 
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would also not get attracted since section 27 has no application to this case.  Therefore, the 
stand of the Department is not correct in law. 

Question 5 
M/s. HIL imports copper concentrate from different suppliers.  At the time of import, the seller 
issues a provisional invoice and the goods are provisionally assessed under section 18 of the 
Customs Act, 1962 based on the invoice.  When the final invoice is raised, based on the price 
prevalent in the London Metal Exchange on a predetermined date based on the covenant in 
the contract between the buyer and seller, the assessments are finalized on such invoices.   
M/s HIL has filed a refund claim arising out of the finalization of the bill of entry by the 
authorities. The Department, however, has rejected the refund claim on the grounds of unjust 
enrichment.  Discuss whether the action of the department is correct in law? 

Answer  
Section 18 (dealing with provisional assessment) incorporates the principle of unjust 
enrichment in case of refund arising out of finalization of provisional assessment.  Sub-section 
(5) of section 18 of Customs Act, 1962 provides that if any amount is found to be refundable 
after finalisation of provisional assessment, such refund will be subject to doctrine of unjust 
enrichment.   
Further, section 28D places the onus on the person who has paid duty to prove that he has 
not passed on the incidence of such duty.  In the absence of any proof from such person, 
section 28D deems that the burden of duty has been passed on to the buyer. 
Therefore, in the given case, the Department’s action will be correct if M/s HIL does not 
produce any evidence of bearing the burden of duty. 

Question 6 

Does the principle of unjust enrichment apply to refund of import duty paid on capital goods 
used captively for manufacture of excisable goods? Whether uniformity in price before and 
after assessment is a sufficient proof to establish that duty burden has not been passed on? 

Answer  
The Large Bench of the Tribunal in the case of SRF Ltd. v. CCus. Chennai 2006 (193) ELT 
186 (Tri. - LB) has held that the doctrine of unjust enrichment would be applicable in case of 
imported capital goods used captively for manufacture of excisable goods.  The Larger Bench 
also clarified that uniformity in price before and after assessment does not lead to inevitable 
conclusion that duty burden has not been passed, as such uniformity may be due to various 
reasons. 
Question 7 
Section 26A of Customs Act, 1962 provides for refund of import duty paid if goods are found 
defective or not as per specifications.  Discuss the conditions governing such refund in brief. 
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Answer  
Often, goods imported are found to be defective or not according to specifications.  In such 
cases, earlier, the refund of customs duty paid at the time of import could be obtained only if 
the imported goods were physically returned to foreign supplier.  Generally, cost of return of 
the rejected goods is heavy and it is economical to dispose of the goods in India itself.  
Realising this practical difficulty, section 26A of Customs Act makes provision for refund of 
import duty paid if goods are found defective or not as per specifications.  The refund is 
admissible if goods are re-exported or abandoned or destroyed.  Thus, refund is possible even 
if goods are destroyed or abandoned in India without re-exporting the same.  
Section 26A provides for refund of import duty paid on clearance of imported goods capable of 
being easily identified as such imported goods, if following conditions are fulfilled: 
(i) the goods are found to be defective or otherwise not in conformity with the specification 

agreed upon between the importer and the supplier of goods; 
(ii) the goods have not been worked, repaired or used after importation except where such 

use was indispensable to discover the defects or non-conformity with the specifications; 
(iii) the goods are identified to the satisfaction of Assistant/Deputy Commissioner of Customs 

as the goods which were imported; 
(iv) the importer does not claim drawback under any other provision of this Act; and 
(v) the goods are exported or the importer relinquishes his title to the goods and abandons 

them to customs or such goods are destroyed/rendered commercially valueless in the 
presence of proper officer in prescribed manner within 30 days from the date on which 
the order of clearance of imported goods for home consumption is made by the proper 
officer.  This period of 30 days can be extended up to 3 months. 

(vi) An application for refund of duty shall be made before the expiry of 6 months from the 
relevant date in prescribed form and manner. 

(vii) Imported goods should not be such regarding which an offence appears to have been 
committed under this Act or any other law. 

(viii) Imported goods should not be perishable goods and goods which have exceeded their 
shelf life or their recommended storage before use period. 

Question 8 
What is the minimum monetary limit prescribed in the Customs law below which no refund 
shall be granted? 

Answer 
As per third proviso to section 27(1) of the Customs Act, 1962, the minimum monetary limit 
below which refund cannot be granted is ` 100.  
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Question 9 
Explain the doctrine of unjust enrichment with respect to refund of duty.   

Answer  
When an importer imports goods, he has to pay the customs duty on such goods.  This duty is 
recovered from the purchaser when these goods are sold by the importer.  In other words, the 
burden of duty is passed on to the purchaser.  Subsequently, if the importer makes a claim for 
refund of duty and on acceptance of such claim if he retains the amount of refund with himself 
without passing it to the purchaser, then this would be called as unjust enrichment.  This is so 
as the importer gets a double benefit in this case – he recovers the duty from customer and 
again gets the said amount from Government as refund.  
Therefore, wherever there is an over assessment or excess collection of duty, the refund is 
given only to the person who, at the material time of grant of refund, bears the burden of duty 
and interest, if any.  When the person who bears the burden of duty is not identifiable or has 
not come forward to claim the refund, the refund is paid into a fund called Consumer Welfare 
Fund.  The importer or the clearing agent has to prove that he has not passed the burden of 
duty, in order to claim refund of duty. 
Section 28D provides that every person who has paid duty under the Customs Act, unless the 
contrary is proved by him, shall be deemed to have passed the full incidence of such duty to 
the buyer. 

Exercise 

1. Discuss the provisions in respect of interest on delayed refunds. 

2. List the document to be attached with the refund claim.  
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Duty Drawback 

Question 1 
Write a short note on “prohibition and regulation of drawback” with reference to the provisions 
of section 76 of the Customs Act, 1962. 

Answer 
The provisions in respect of prohibition and regulation of drawback as contained in section 76 
of the Customs Act, 1962 are explained hereunder: 
(1) No drawback is allowed in respect of any goods, the market price of which is less than 

the amount of drawback due thereon.  This provision has been made to prohibit export of 
cheap goods at inflated price to get benefit of higher duty drawback.  Further, drawback 
is also not allowed where the amount of drawback in respect of any goods is less than  
` 50. 

(2) If the Central Government is of the opinion that goods of any specified description in 
respect of which drawback is claimed are likely to be smuggled back into India, it may, 
not allow drawback in respect of such goods or alternatively allow the drawback subject 
to certain restrictions and conditions. 

Question 2  
Explain briefly the provisions relating to drawback allowable on re-export of duty paid imported 
goods when: 
(i) Duty paid imported goods are re-exported as such 
(ii) Duty paid imported goods are used before being re-exported  

Answer 
(i) Duty paid imported goods re-exported as such 

When duty paid goods are re-exported as such, drawback is allowed under the provisions 
of section 74(1) of the Customs Act, 1962.  Sub-section (1) of section 74 of the Customs 
Act, 1962 provides that following conditions need to be satisfied before claiming 
drawback: 
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(i) the goods should have been imported into India; 
(ii) the import duty should have been paid thereon; 
(iii) the goods should be capable of being easily identified as the goods, which were 

originally imported; 
(iv) the goods should have been entered for export either on a shipping bill through sea 

or air or on a bill of export through land, or as baggage, or through post and the 
proper officer, after proper examination of the goods and after ensuring that there is 
no prohibition or restriction on their export, should have permitted clearance of such 
goods for export; 

(v) the goods should have been identified to the satisfaction of the Assistant or Deputy 
Commissioner of Customs as the goods, which were imported, and 

(vi) the goods should have been entered for export within two years - which can be 
extended further by Board on sufficient cause being shown -  from the date of 
payment of duty on the importation thereof.   

Once these conditions are satisfied, then 98% of the import duty paid on such goods at 
the time of importation shall be repaid as drawback. 

(ii) Duty paid imported goods re-exported after being used 
When duty paid imported goods are used before re-export, drawback is allowed under 
the provisions of section 74(2) of the Customs Act, 1962.  If the imported goods are used 
after importation, the drawback is allowed at reduced rates as fixed by the Central 
Government having regard to the duration of use, depreciation in value and other 
relevant circumstances prescribed by a Notification.  If the goods were in possession of 
the importer, they are treated as used by the importer.  Following percentages have been 
fixed vide Notification No. 19/65-Cus dated 6-2-1965 as amended as the rates at which 
drawback of import duty shall be allowed in respect of goods which were used after their 
importation and which have been out of Customs control:   

Length of period between the date of clearance for 
home consumption and the date when the goods are 
placed under customs control for export 

% of import duty to 
be paid as duty 
drawback 

Not more than three months 3 months  95% 
More than three months but not more than six months 85% 
More than six months but not more than nine months 75% 
More than nine months but not more than twelve months 70% 
More than twelve months but not more than fifteen months 65% 
More than fifteen months but not more than eighteen 60% 
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months 
More than eighteen months Nil 

Question 3 
Can drawback be granted  provisionally to the exporter where amount or rate of drawback has 
not been determined? Briefly explain.  

Answer 
The exporter may be granted provisional duty drawback when he executes a bond binding 
himself to repay the entire or excess amount of drawback.  Where an exporter desires that he 
may be granted drawback provisionally, he may make an application in writing to the 
Principal Commissioner of Central Excise or Commissioner of Central Excise, as the case may 
be or the Principal Commissioner or Commissioner of Customs and Central Excise that a 
provisional amount be granted to him towards drawback on the export of such goods pending 
determination of the final amount of drawback.  The exporter may be allowed provisional duty 
drawback of an amount not exceeding the amount claimed by him in respect of such export. 
However, it is to be noted that rate of drawback is determined provisionally only when exporter 
intends to get Brand Rate of duty drawback for his exports.  The provision has no applicability 
when exporter intends to get duty drawback on the basis of All Industry Drawback Rates. 

Question 4 
Write a short note on “interest on drawback” with reference to section 75A of the Customs Act, 
1962. 

Answer 
Section 75A of the Customs Act provides for payment of interest on delayed payment 
of drawback.  Where any drawback payable to a claimant under section 74 or 75 is not 
paid within a period of one month from the date of filing a claim for payment of such 
drawback, interest @ 6% p.a. shall be paid along with the amount of drawback.  Such 
interest shall be paid from the date after the expiry of the said period of one month till the 
date of payment of such drawback [Section 75A(1)]. 
Where any drawback has been paid to the claimant erroneously or it becomes otherwise 
recoverable under the Customs Act or the rules made thereunder, the claimant shall, within a 
period of two months from the date of demand, pay in addition to the said amount 
of drawback, interest at the rate fixed under section 28AA [presently such interest has been 
fixed @ 18% p.a.] and the amount of interest shall be calculated for the period beginning 
from the date of payment of such drawback to the claimant till the date of recovery of such 
drawback. . [Section 75A(2)]. 

© The Institute of Chartered Accountants of India



Duty Drawback 11.4 

Question 5 
What is the minimum and maximum rate or amount of duty drawback prescribed under the 
Customs, Central Excise Duties and Service Tax Drawback Rules, 1995?  Explain with a brief 
note. 

Answer 
Minimum rate of duty drawback - Rule 8(1) of Customs, Central Excise Duties and Service 
Tax Drawback Rules, 1995 provides that no amount or rate of drawback shall be determined 
in respect of any goods, the amount or rate of drawback of which would be less than 1%  of 
the F.O.B. value thereof, except where the amount of drawback per shipment exceeds five 
hundred rupees. 
Maximum rate of duty drawback - Rule 8A of Customs, Central Excise Duties and Service 
Tax Drawback Rules, 1995 provides that the drawback amount or rate shall not exceed one 
third of the market price of the export product.  This provision has been made to avoid over 
invoicing of export goods. 

Question 6 
Ascertain whether the exporter is entitled to duty drawback in the following independent cases 
and if yes, what is the quantum of such duty drawback? 
(i) FOB value of goods exported is ` 50,000.  Rate of duty drawback on such export of

goods is 1%.
(ii) FOB value of 2,000 kg  of goods exported is ` 2,00,000.  Rate of duty drawback on such

export is ` 30 per kg.  Market price of goods is ` 50,000 (in wholesale market).
(iii) Hema Ltd. has exported goods worth ` 80,000 (FOB value).  Rate of duty drawback on

such exports of goods is 0.8%.

Answer 

(i) As per Rule 8(1) of the Customs, Central Excise Duties and Service Tax Drawback
Rules, 1995, no amount of drawback shall be allowed if the rate of drawback is less than
1% of the FOB value, except where the amount of drawback per shipment exceeds
` 500.  Further, as per section 76(1)(c) of the Customs Act, 1962 drawback is not
allowed where the drawback due in respect of any goods is less than ` 50.

In the given case, since the rate of duty drawback is not less than 1% and drawback due
is ` 500 (1% of FOB value) which is more than ` 50, duty drawback shall be allowed.

(ii) Section 76(1)(b) of the Customs Act, 1962 inter alia provides that no drawback shall be
allowed in respect of any goods, the market price of which is less than the amount of
drawback due thereon.  In this case, the market price of the goods is ` 50,000, which is
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less than the amount of duty drawback, i.e. 2,000 kgs x ` 30 = ` 60,000.  Hence, no 
drawback shall be allowed. 

(iii) As per rule 8(1) of the Customs, Central Excise Duties and Service Tax Drawback Rules, 
1995, no amount of drawback is allowed if the rate of drawback is less than 1% of the 
FOB value, except where the amount of drawback per shipment exceeds ` 500.   
Further, as per section 76(1)(c) of the Customs Act, 1962, drawback is not allowed where 
the drawback due in respect of any goods is less than ` 50. 

 In the given case, though the rate of duty drawback is less than 1%, duty drawback shall 
be allowed as the amount of drawback is ` 640 (0.8% of ` 80,000) which is more than  
` 500 and also ` 50. 

Question 7 
Your client loaded a machine on the vessel for export. He has paid import duty and central 
excise duty on the components used in the manufacture.  The vessel set sail from Mumbai, 
but runs into trouble and sinks in the Indian territorial waters.  The customs department 
refuses to grant duty drawback for the reason that the goods have not reached their 
destination.  Advise your client citing case law, if any. 

Answer 
Rule 2(c) of the Customs, Central Excise Duties & Service Tax Drawback Rules, 1995 inter 
alia provides that "export" means "taking out of India to a place outside India".  Section 2(27) 
of the Customs Act, 1962 provides that India includes the territorial waters of India. 
In case of CC v. Sun Industries 1988 (35) ELT (241), the Supreme Court held that the expression 
“taking out of India to a place outside India” would also mean a place in high seas, if that place is 
beyond territorial waters of India.  Therefore, the goods taken out to the high seas outside territorial 
waters of India would come within the ambit of expression “taking out of India to a place outside 
India”.  The emphasis in the aforementioned judgment was on the movement of the goods 
outside the territorial waters of India.  It is then that an export may be said to have been taken 
place.   
In the instant case, the vessel sunk within territorial waters of India and therefore, there is no 
export.  Accordingly, no duty drawback shall be available in this case.  Similar decision was 
given by the Supreme Court in the case of UOI v. Rajindra Dyeing & Printing Mills Ltd. 2005 
(180) ELT 433 (SC). 
In other words, if the goods cross the territorial  waters, drawback will be available even if they 
do not reach the destination or are destroyed provided the payment for the goods is received 
in convertible foreign exchange.  Para 2.85.2 of HBP Vol. 1 2015-20 states that payment 
through insurance cover from General Insurance and approved Insurance Companies would 
be treated as payment realised for exports under various export promotion schemes. 
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Question 8 
M/s. RIL Ltd. claimed duty drawback in respect of its export products.  Over 97% of the inputs 
by weight of the product were procured indigenously and were not excisable.  All Industry 
Rates under the Customs, Central Excise and Service Tax Duties Drawback Rules, 1995 were 
fixed taking into account the incidence of customs duty on imported inputs.   
Explain briefly with reference to clause (ii) of second proviso to rule 3 of the said rules whether 
the claim of M/s. RIL will merit consideration by the authorities. 

Answer 
Clause (ii) of second proviso to rule 3 of the Customs, Central Excise and Service Tax Duties 
Drawback Rules, 1995 inter alia provides that no drawback shall be allowed if the exported 
goods have been produced or manufactured using imported materials or excisable materials 
or taxable service in respect of which duties or taxes have not been paid.   
In the given case, there was no duty incidence on 97% of the inputs of the export product 
except the duty incidence on remaining 3% of the inputs, which was insignificant.  All Industry 
Rates fixed for particular export products are applicable to all exporters who export the same.  
However, in a case where there is clear evidence, as in the present one, that the inputs of 
such export products have not suffered any duty, no drawback can be claimed.  Same view 
was expressed by the Tribunal in the case of Rubfila International Ltd. v. CCus. Cochin 2005 
(190) ELT 485 (Tri.-Bang.) [maintained in Rubfila International Ltd. v. Commissioner - 2008 (224) 
E.L.T. A133 (S.C.)].  
Note:  Circular No. 19/2005 Cus. dated 21.03.2005 clarifies that All Industry Rates of Duty 
Drawback shall be allowed on export goods manufactured partly of non-duty paid inputs.  
However, in the given case the said Circular shall not apply as almost whole of the inputs 
have not suffered duty at all. 

Question 9  
Spatial Wireless Pvt. Ltd. imported five mainframe computer systems from Flexsonics  
Computers, USA on 31.01.20XX paying customs duty of ` 30.45 lakhs.  The computers 
worked for some time but in June 20XX some technical faults developed in the systems 
resulting in complete closure of work.  On being informed about the problem, Flexsonics 
Computers sent his technicians from USA, to repair the systems in June 20XX itself.  However 
since  no solution was found, the Management of Spatial Wireless Pvt. Ltd  re-
shipped/returned the goods to Flexsonics  Computers, USA on 31.12.20XX.  
You are the Financial Controller of the Spatial Wireless Pvt. Ltd.  Board of Directors has 
approached you for advising whether import duty paid can be taken back from the Central 
Government when goods are sent back.  Advise, in the light of the provisions of Customs Act, 
1962. 
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Answer 
Yes, the import duty already paid can be claimed back on five mainframe computer systems 
imported by Spatial Wireless Pvt. Ltd. in accordance with the provision of section 74 of 
Customs Act. 
Under this section, it is provided that when goods capable of being easily identified, which 
have been imported into India and upon which duty has been paid on importation are entered 
for export and the proper officer makes an order permitting clearance and loading of the goods 
for exportation, 98% of such duty shall be paid back as drawback.  However, the goods should 
be identified to the satisfaction of Assistant Commissioner of Customs as the goods that were 
imported and the goods should have entered for export within two years from the date of 
payment of duty on the importation thereof.   
Further, it is provided in the section that 98% of drawback shall be allowed only in those cases 
where the goods have not been used at all after the importation.  Various percentages have 
been fixed by the Government as the amount of drawback payable in respect of goods that are 
used after their importation. 
In the instant case,  all the conditions specified in provisions of section 74 are satisfied.  The 
goods are identifiable, import duty has been paid and they are scheduled to be exported within 
the prescribed time limit.  However, the goods have been used for some time.  Here, the 
period between the date of clearance for home consumption and the date when the goods are 
placed under the customs control for export is more than 9 months, but not more than 12 
months.  Therefore, Spatial Wireless Pvt. Ltd will be eligible for the drawback claim at the rate 
of 70% (rate notified by the Government in such case) of the import duty paid. 

Question 10 
With reference to drawback on re-export of duty paid imported goods under section 74 of the 
Customs Act, 1962, answer in brief the following questions: 
(i) What is the time limit for re-exportation of goods as such? 
(ii) What is the rate of duty drawback if the goods are exported without use? 
(iii) Is duty drawback allowed on re-export of wearing apparel without use? 

Answer 

(i) As per section 74 of the Customs Act, 1962, the duty paid imported goods are required to 
be entered for export within two years from the date of payment of duty on the 
importation.  This period can be extended by CBEC if the importer shows sufficient 
reason for not exporting the goods within two years.  

(ii)  If duty paid imported goods are exported without use, then 98% of such duty is re-paid as 
drawback. 
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(iii) Yes, duty drawback is allowed when wearing apparels are re-exported without being 
used.  However, Notification No. 19/65 Cus dated 06.02.1965 as amended provides that 
if wearing apparels have been used after their importation into India, drawback of import 
duty paid thereon shall not be allowed when they are exported out of India. 

Question 11 
Answer the following with reference to the provisions of the Customs Act, 1962 and rules 
made thereunder: 
(1)  Mr. A filed a claim for payment of duty drawback amounting to ` 50,000 on  

30.07.20XX.  However, the amount was received on 28.10.20XX. You are required to 
calculate the amount of interest payable to Mr. A on the amount of duty drawback 
claimed.  

(2)  Mr. X was erroneously refunded a sum of ` 20,000 in excess of actual drawback on 
20.06.20XX.  A demand for recovery of the same was issued by the Department on 
28.08.20XX.  Mr. X returned the erroneous refund to the Department on 20.10.20XX.  
You are required to calculate the amount of interest chargeable from Mr. X.   

Provide brief reasons for your answer. 

Answer 

(1) Computation of interest payable to Mr. A on duty drawback claimed 

Particulars  
Duty drawback claimed ` 50,000 
No. of days of delay [31.08.20XX to 28.10.20XX] 59 days  
Rate of interest  6%  
Quantum of interest (rounded off) [` 50,000 x 59/365 x 6/100] 485 

 Note: Since the claim of duty drawback is not paid to claimant within 1 month from the 
date of filing such claim, interest @ 6% per annum is payable from the date after the 
expiry of the said 1 month period till the date of payment of such drawback [Section 
75A(1) of the Customs Act, 1962]. 

(2) Computation of interest chargeable from Mr. X on excess duty drawback paid 

Particulars  
Duty drawback erroneously refunded ` 20,000 
No. of days of delay [21.06.20XX to 20.10.20XX] 122 days  
Rate of interest  18%  
Quantum of interest (rounded off) [` 20,000 x 122/365 x 18/100] 1,203 

© The Institute of Chartered Accountants of India



11.9 Customs and Foreign Trade Policy  

Note: Interest is payable by the claimant on erroneous refund of duty drawback  
@ 18% per annum for the period beginning from the date of payment of such drawback 
to the claimant, till the date of recovery of such drawback [Section 75A(2) of the Customs 
Act, 1962]. 

Exercise 
1. What are the basic requirements for claiming duty drawback? 
2. What is the permissible time limit for paying drawback? 
3. With reference to section 75 of the Customs Act, 1962, state the cases where drawback on 

imported materials used in the manufacture of export goods is not allowed. 
4. Discuss the prohibition and regulation of drawback as provided under section 76 of the Customs 

Act, 1962. 
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Provisions Relating to Illegal Import, 

Illegal Export, Confiscation, Penalty and 
Allied Provisions 

Question 1 
Differentiate between power to search persons under section 100 and 101 of Customs Act 
1962. 
Answer 
Section 100 sets out the provisions in respect of power to search suspected persons entering 
or leaving India etc. whereas, section 101 contains the provisions in respect of power to 
search suspected persons in certain other cases. Search under section 100 is conducted by 
the proper officer of the customs, whereas search under section 101 is conducted by the 
officer of customs empowered by the Principal Commissioner of Customs or Commissioner of 
Customs.   
A person can be searched under section 100 if the proper officer has reason to believe that 
any goods liable to confiscation or documents relating thereto are secreted in his possession.  
However, a person can be searched under section 101 only for certain specified goods which 
are liable to confiscation or documents relating thereto.  The specified goods are gold, 
diamonds, manufactures of gold or diamonds, watches and any other notified goods. 
Section 100 applies to only the persons specified therein e.g. any person in a customs area.  
However, for search under section 101, there is no restriction regarding place of such person. 
Question 2 
Mr. Vasu, the assessee, was summoned under section 108 of the Customs Act, 1962, to give 
his statement in an inquiry.  Mr. Vasu, however, did not appear before the concerned 
authorities.  Instead, he filed the application for anticipatory bail in the District and Sessions 
Court which was disposed on the ground of being premature.   
Mr. Vasu later moved to the High Court, which granted him anticipatory bail with a direction to 
the authorities that even if the Custom Authorities find any non-bailable offence against  
Mr. Vasu, he shall not be arrested “without ten days prior notice to him”.  The Revenue 
contended that the order passed by the High Court was illegal and erroneous.   
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Explain, with the help of a decided case law, if any, whether the stand taken by the Revenue 
is sustainable in law?  

Answer 
The stand taken by the Revenue is valid.  A similar issue has been dealt by the Supreme 
Court in the case of Union of India v. Padam Narain Aggarwal 2008 (231) ELT 397 wherein 
the Apex Court has observed that the power to arrest by a Custom Officer under section 104 
of the Customs Act, 1962 is statutory in character and cannot be interfered with. 
Supreme Court pronounced that the direction to issue 10 days prior notice before arrest even 
in case of a non-bailable offence could not be said to be legal or in consonance with law owing 
to two reasons.  Firstly, the order passed by the High Court was a blanket one and granted 
protection to respondents in respect of any non- bailable offence.  Secondly, it illegally 
obstructed, interfered and curtailed the authority of Custom Officers from exercising statutory 
power of arresting a person said to have committed a non-bailable offence by imposing a 
condition of giving 10 days prior notice, a condition not warranted by law.  Hence, the order of 
the High Court was set aside. 
Therefore, in the given case, it can be concluded that the stand taken by the revenue is 
sustainable in law. 
Question 3 
Briefly explain how is seizure effected under section 110 of the Customs Act, 1962. 

Answer 
A proper officer of customs can seize any goods, if he has reason to believe that the same are 
liable to confiscation, under the Customs Act.  However, if the goods are bulky, they can be 
kept in possession of the owner himself and a notice be served on him that he should not 
remove or in any way deal with the goods as per proviso to section 110(1) of Customs Act.  
The proper officer may also seize any document or things that may be relevant to any 
proceedings under the Customs Act.  However, the person from whom these documents are 
seized is entitled to make copies of the same.  A list of seized goods is prepared which is 
signed by independent witnesses (called panch in Hindi).  The document prepared after 
seizure is called panchnama.  A copy of panchanama is handed over on the spot to the person 
from whom goods have been seized. 
The person from whom the goods are seized is issued a show cause notice, usually within six 
months.  If the notice is not issued within six months, the seized goods are returned to the 
person from whom they were seized.  However, the Principal Commissioner of Customs or 
Commissioner of Customs, on sufficient cause being shown, can extend the time period for 
issue of show cause notice, by a further period of six months. 
If the seized goods are perishable or hazardous in nature or are prone to depreciate in value 
over time or there is constraint in storage space, the Government may notify such goods and 
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the same can be disposed off before the conclusion of the proceedings.  However, before the 
disposal, inventory of such goods is prepared and is certified from the magistrate.   
Question 4 
Examine, with the help of a decided case law, whether it is mandatory for the Customs 
Officers to make available the seized documents to the person (from whose custody such 
documents were seized) for making copies thereof. 
Answer  
Section 110(4) of the Customs Act, 1962 provides that the person from whose custody any 
documents are seized under sub-section (3) shall be entitled to make copies thereof or take 
extract therefrom in the presence of a officer of Customs.  Thus, Customs Officers are 
required to make available the seized documents to the person from whose custody such 
documents were seized, if such person wants to make copies thereof.  
The above mentioned issue came up for consideration before the Bombay High Court in case 
of Manish Lalit Kumar Bavishi v. Addl. Dir. General, DRI 2011 (272) E.L.T. 42.  The High Court 
held that from the language of section 110(4), it was apparent that the Customs officers were 
mandatorily required to make available the documents asked for.  It was the party concerned 
who had the choice of either asking for the document or seeking extract.  
If any document was seized during the course of any action by an officer under the provisions 
of the Customs Act, that officer was bound to make available those documents.  The denial by 
the Revenue to make the documents available was clearly an act without jurisdiction. 
Question 5 
Briefly write a note on whether an exporter who has been held guilty of exporting ‘prohibited 
goods’ is entitled to an option to pay fine in lieu of confiscation under section 125 of the 
Customs Act, 1962. 

Answer 
As per section 125 of the Customs Act, 1962, whenever confiscation is ordered, the 
adjudicating officer may provide an option to the owner of the goods to pay redemption fine in 
lieu of confiscation if the importation or exportation of goods is prohibited.  However, if 
importation or exportation of goods is not prohibited, the option to pay redemption fine shall be 
given to the owner of goods.   
Therefore, an exporter guilty of exporting prohibited goods is not entitled as such to an option 
to pay fine in lieu of confiscation under section 125 of the Customs Act, 1962.  It is at the 
discretion of the adjudicating officer to give or not to give such an option to the exporter guilty 
of exporting prohibited goods.  However, the owner of the goods importing or exporting non-
prohibited goods shall be entitled to such an option. 
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Question 6 
When a ship on its arrival from Dubai was searched by the Customs Officers, they found 2,000 
biscuits of gold kept concealed in the ceiling of one of the unoccupied cabin.  The Chief Cook 
of the ship admitted the concealing of the gold.  The Captain of the ship deposed in his 
statement that he alongwith Chief Engineer and Chief Officer had inspected the vessel for 
contraband goods and inspection did not reveal anything.  No evidence was also found that 
Captain was involved in the smuggling of gold. 
Discuss whether the ship is liable to confiscation under the Customs Act.  
Answer 
Section 115(2) of the Customs Act, 1962 inter alia provides that any conveyance used as a 
means of transport in the smuggling of any goods or in the carriage of any smuggled goods 
shall be liable to confiscation.  However, if the owner of the conveyance proves that the 
conveyance was so used without the knowledge and connivance of the owner himself, his 
agent, and the person in charge of the conveyance, the conveyance shall not be liable to 
confiscation.  As per section 2(31)(a) of the Customs Act, in case of a vessel, the master of 
the vessel is the person-in-charge.  
Since, in the problem there is no evidence that the Captain of the ship i.e., the master of the 
vessel had any knowledge about the smuggling of the gold or he had connived in the 
smuggling of gold, the ship would not be liable to confiscation.   
In a similar situation, the Supreme Court has set aside the order of confiscation of a truck 
carrying forest produce in contravention of the provisions of the Forest Act as the authorities 
failed to establish that the owner of the truck had any knowledge about the truck being so 
used [Forest Conservator v. Sharad Ramachandar Kale 2000 (121) E.L.T. 14 (S.C.)]. 
Further, in AP Moller Singapore Pvt. Ltd. v. Assistant Director, DRI 2004 (174) ELT 156 
(Bom), the High Court has held that if owner, agent or captain is not involved in smuggling of 
goods, the vessel cannot be confiscated, even if the master of vessel was negligent. 
Question 7 
A Customs Officer has issued an order for confiscation of goods.  However, the owner of the 
goods alleges that the order is not valid as no show cause notice has been issued.   
Examine the situation with reference to section 124 of the Customs Act, 1962. 

Answer 
Section 124 of the Customs Act, 1962 provides that before confiscating goods or imposing any 
penalty on any person, a show cause notice [SCN] must be issued to the owner of goods 
giving grounds for confiscation or imposition of penalty and he should be given an opportunity 
to make representation and being heard.  The show cause notice can be issued only with the 
prior approval of the officer of customs not below the rank of Assistant Commissioner of 
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Customs.  The notice and the representation, at the request of the person concerned, can be 
oral. 
Therefore, since no show cause notice has been issued, the order of confiscation of goods is 
not valid. 
Question 8 
When is redemption fine imposed? Whether a refund of redemption fine can be claimed if the 
importer decides to abandon the goods after paying such fine? 

Answer 
After goods are confiscated, they become property of Central Government and Government 
can sell/auction the goods.  However, in some cases, the person from whom goods have been 
seized can get them back on payment of a prescribed fine.  This fine is termed as ‘redemption 
fine’. 
Section 125 of the Customs Act, 1962 empowers a Customs Officer adjudging the confiscation 
to give an option to the owner of the goods or where such owner is not known, the person 
from whose possession or custody such goods have been seized to pay a fine as the said 
officer thinks fit, in lieu of confiscation of the imported goods.  The provisions in this regard are 
as follows: 
(a) in case of prohibited goods, the proper officer may give an option to pay a fine in lieu of 

confiscation; 
(b) in case of other goods, the proper officer shall give an option of payment of fine, in lieu of 

confiscation; 
(c) the amount of such fine cannot exceed the market price of the goods confiscated less 

import duty chargeable (in the case of imported goods) thereon; 
(d) in addition to the fine imposed, duty and charges would also be payable in respect of 

such goods. 
The provisions of section 125 give the importer an option to either allow the goods to be 
confiscated or pay redemption fine in lieu of confiscation. Hence, the redemption fine becomes 
liable only in lieu of confiscation.  
However, where the importer has abandoned the goods, the scope for payment of any fine in 
lieu of confiscation comes to an end. Hence, the redemption fine, if already paid shall be liable 
to be refunded. This view has been upheld by the Madras High Court in the case of Purfina 
Chemicals Pvt. Ltd v CEGAT, Madras (2004) (167) E.L.T. 145 (Mad.)  

Question 9 
Write a short note on “power to arrest” with reference to the Customs Act, 1962.  
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Answer  
Section 104 of the Customs Act, 1962 empowers a proper officer (who is empowered by 
general or special order of Principal Commissioner of Customs or Commissioner of Customs) 
to arrest any person in India or within Indian customs waters, if the official has reason to 
believe that the person is guilty of an offence punishable under section 132 or section 133 or 
section 135 or section 135A or section 136 of the Customs Act. 
Such a person should be informed of the grounds of his arrest and taken to the nearest 
Magistrate immediately.  The Customs Officer is vested with the powers of an Officer-in-
charge of a police station for the purpose of releasing any person on bail or otherwise.  
Question 10 
M/s SRT Ltd. had imported certain goods and got them cleared for home consumption.  Later 
the Customs Department found that the goods have been improperly imported and are liable 
for confiscation under section 111 of the Customs Act, 1962 even though the same are 
cleared and not available for the seizure.  The Customs Department has imposed penalty 
under section 112 and redemption fine under section 125 of the Customs Act, 1962.   
Discuss with a brief note whether the penal action and redemption fine can be legally upheld 
in the facts of the case. 

Answer  
The High Court in the case of CCus. (Imports) v. Finesse Creation Inc. 2009 (248) ELT 122 
(Bom.) [maintained in Commissioner v. Finesse Creation Inc. - 2010 (255) E.L.T. A120 (S.C.)] has 
held that redemption fine can only be imposed when the goods are available and can be 
redeemed.  The High Court has explained that if the goods are not available, they cannot be 
confiscated and consequently, cannot be redeemed.  Once goods cannot be redeemed, 
redemption fine cannot be imposed.   
Therefore, the imposition of redemption fine is not legally correct in the instant case.  
Penalty under section 112 can be imposed inter alia when a person omits to do any act which 
would render such goods liable for confiscation under section 111.  Therefore, penalty can be 
imposed in the given case.  
Question 11 
Importer BOPP Ltd. imported two consignments of ethyl alcohol which were allowed to be 
cleared for home consumption on execution of a bond undertaking to produce licence within a 
month.  Since appellants failed to fulfill the obligation, proceedings were initiated which 
culminated in confiscation of the goods under section 111(d) of the Customs Act, 1962 and 
imposition of penalty on the importer under section 112(a) of Customs Act, 1962.   
Examine whether provisionally released goods can be confiscated and penalty imposed 
thereupon.  
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Answer  
When goods are confiscated, ownership of the goods vests in the Government.  Therefore, if 
goods are not in possession of the importer or with Government, confiscation will have no 
meaning.  
However, when goods have been provisionally released, confiscation would be possible since 
release is provisional and importer gets conditional possession.  The Supreme Court in the 
case of Weston Components Ltd. v. CC 2000 115 ELT 278 has also held that goods released 
under bond can be confiscated and redemption fine can be imposed.  Thus, confiscation of 
goods imported by BOPP Ltd. is in consonance with the provisions of the Customs Act, 1962.   
Penalty under section 112 can be imposed inter alia when a person omits to do any act which 
would render such goods liable for confiscation under section 111.  Thus, penalty can also be 
imposed on BOPP Ltd. as the confiscation of goods is justifiable.  
Question 12 
On the package, received as a post parcel from abroad, contents are indicated as calculators 
valued at ` 1,000.  However, when the parcel was opened, it was found to contain ten mobile 
phones valued at ` 2,50,000.  A show cause notice has been issued to the importer proposing 
to confiscate the goods and impose penalty on the importer.   
Examine the legality of action proposed in terms of statutory provisions under Customs Act, 
1962. 

Answer  
The proposed action is legal.  Dutiable goods which are not included in the entry are liable to 
confiscation under section 111(l) of the Customs Act, 1962 and as per section 82, in the case 
of a post parcel, any label or declaration accompanying the goods which contains description, 
quantity and value is deemed to be an entry for import.   
Therefore in this case, goods become liable to confiscation under section 111 (l) of Customs 
Act, 1962 since they are not covered by the entry for import.  Penalty under section 112(a) can 
be imposed inter alia when a person omits to do any act which would render such goods liable 
to confiscation under section 111.  Thus, penalty can also be imposed (as the confiscation is 
justifiable) unless importer is able to show that he was not responsible for import.   
Question 13 
Mr. Henry was the managing director of a company, which had set up a unit in the Cochin 
Export Processing Zone for manufacture of certain equipments for cent percent export.  On 
the basis of the relevant notifications, the company was entitled to import capital goods and 
claim benefit of duty exemption on proof of total export.  
With the passage of time, the business of the company fell and it went into liquidation.  In the 
meanwhile, the customs authorities confiscated the capital goods in terms of section 111(o) of 
the Customs Act, 1962, and imposed penalty on the company.  Penalty under section 
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112(a)(ii) was also imposed on Mr. Henry without stating any reasons as he was in control of 
the affairs of the company.  This was done as the Assistant Commissioner of Customs found 
that neither the capital goods nor the raw materials and other goods were used in the 
production of goods for export in terms of the relevant notification. 
Briefly discuss, with reference to case law, whether the show cause notice imposing penalty 
on Mr. Henry under section 112(a)(ii) is sustainable in law.  

Answer  
No, the show cause notice imposing penalty on Mr. Henry under section 112(a)(ii) of the 
Customs Act, 1962 is not sustainable in law.  The facts of the given case are similar to case of 
O.T. Enasu v. UOI 2011 (272) E.L.T. 51 (Ker.) 
The High Court stated that the non-observance of the conditions of import of the goods in 
question gives the jurisdiction to impose an order of confiscation in terms of Section 111(o) of 
the Act. However, while considering the question as to whether penalty has to be imposed on 
any person for any commission or omission, which has rendered the goods liable for 
confiscation under Section 111(o), it has to be decided as to whether the goods became liable 
for confiscation on account of any act of omission or commission attributable to the person in 
question. Merely because a person is the Managing Director of a company, he would not be 
fastened with penalty, unless it is shown that he had, by his commissions or omissions, led the 
goods to be liable for confiscation. 
The High Court noted that under sub-clause (ii) of clause (a) of section 112, the liability to 
penalty is determined on the basis of duty sought to be evaded. Therefore, the jurisdictional 
fact to impose a penalty in terms of section 112(a)(ii) includes the essential ingredient that 
“duty was sought to be evaded”. The concept of evading involves a conscious exercise by 
the person who evades.  Therefore, the process of “seeking to evade” essentially involves a 
mental element and the concept of the status “sought to be evaded” is arrived at only by a 
conscious attempt to evade. The High Court, therefore, inferred that unless it is established 
that a person has, by his omissions or commissions, led to a situation where duty is sought to 
be evaded, there cannot be an imposition of penalty in terms of section 112(a)(ii) of the Act.  
The High Court, therefore held that since penalty had been imposed on the managing director 
without stating any reasons and without any finding that he was guilty of omissions or 
commission and had “sought to evade duty”, the same could not be upheld. 
Question 14 
M/s. Shree Ram Traders had imported certain goods and got them cleared for home 
consumption.  Later, the Department found that the goods had been imported in contravention 
of the relevant law governing import & export of the goods as applicable at that point of time.  
Consequently, the goods were confiscated under section 111(d) of the Customs Act and a 
penalty under section 112 of the Act was levied.   
You are required to examine the case and offer your views. 
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Answer 
The facts of the case are similar to the case of Bussa Overseas & Properties P. Ltd. v C.L. 
Mahar, Asstt. C.C., Bombay 2004 (163) E.L.T. 304 (Bom.) wherein the Bombay High Court 
observed that once goods are cleared for home consumption they cease to be imported goods 
as defined in section 2(25) of the Customs Act and as per section 111(d) only ‘imported’ goods 
could be confiscated.  Hence, power to confiscate the goods, after their clearance for home 
consumption, could be exercised only in cases where the order of clearance is revised and 
cancelled.   
Therefore, in the given case the confiscation of the goods by the Department is illegal. 
Section 112 (a) provides that any person who in relation to any goods, does or omits to do any 
act which act or omission would render such goods liable to confiscation under section 111, or 
abets the doing or omission of such act, is liable to a penalty.  The High Court held that the 
power to impose penalty could be exercised not only when the goods are available for 
confiscation but when such goods are liable to confiscation.  The Court held that the 
expression ‘liable to confiscation’ clearly indicates that the power to impose penalty can be 
exercised even if the goods are not available for confiscation.  The mere fact that the 
importers secured such clearance and disposed of the goods and thereafter goods are not 
available for confiscation cannot divest Customs Authorities of the powers to levy penalty 
under section 112 of the Act.   
Following the judgment of the High Court, penalty levied by the Department in the given case 
is correct in law. 
Note: This ruling has been maintained by the Supreme Court in Asstt Collector v. Bussa 
Overseas & Properties P. Ltd. 2004(163) ELT A160 (SC). 

Question 15 
Two trucks are intercepted by the Customs Department. The officers of the Customs 
Department conduct search of the vehicle in the presence of witnesses and it is found that one 
of the trucks has a secret compartment and 175 Kgs. of heroine and 39 Kgs. of opium of 
foreign origin are concealed in that chamber. During the course of investigation, the statement 
of ‘P’, the registered owner of the vehicle, is taken under section 108 of the Customs Act and 
15 witnesses are examined. However, ‘P’ completely denies his culpability in the crime. He 
contends that though the vehicle is registered in his name but he has sold the truck much 
before the contraband goods are recovered therefrom.  
You are required to examine the situation with the help of case law, if any. 

Answer  
The facts of the case are similar to the case of Balwinder Singh v. Asstt. Commissioner, 
Customs & Central Excise 2005 (181) E.L.T. 203 (S.C.).  In this case, the Supreme Court 
stated that the registered owner of the vehicle was convicted solely for the reason that he was 
the registered owner of the vehicle. There was no evidence to prove that he knowingly allowed 
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any person to use the vehicle for any illegal purpose. There was also no evidence to prove the 
conspiracy set up by the prosecution. The Apex Court held that though the articles were 
recovered from the truck, there was no evidence to show that the appellant had any control 
over the vehicle nor was he in possession of those drugs. Therefore, the registered owner of 
the vehicle was acquitted of all charges framed against him.  
In the given case also, there is no evidence against ‘P’, the registered owner of the vehicle, 
and thus he shall not be prosecuted. 

Question 16 
Champalal & Co. had smuggled rough diamonds into the country clandestinely without 
payment of duty.  The Department issued a notice to Champalal & Co. proposing confiscation 
of the diamonds under clause (d) of section 111 of the Customs Act, 1962 and imposing 
penalties on various persons concerned.   
However, the said goods were unconditionally exempted from payment of import duty vide an 
exemption notification.  So, Champalal & Co. claimed the benefit of the said exemption 
notification.  The Department, however, refused to grant the benefit of exemption meant for 
imported goods to smuggled goods. 
Do you think that Department’s action is valid in law? 

Answer  
Yes, the Department’s action is valid in law. The facts of the given case are similar to the case 
of CCus. (Prev.), Mumbai v. M. Ambalal & Co. 2010 (260) ELT 487 (SC), wherein the Apex 
Court held that the smuggled goods could not be considered as ‘imported goods’ for the 
purpose of benefit of the exemption notification.  It opined that if the smuggled goods and 
imported goods were to be treated as the same, then there would have been no need for two 
different definitions under the Customs Act, 1962.   
The Court observed that one of the principal functions of the Customs Act was to curb the ills 
of smuggling on the economy.  Hence, it held that it would be contrary to the purpose of 
exemption notifications to give the benefit meant for imported goods to smuggled goods. 

Question 17 
Write a short note on applicability of penal provisions in customs law on attempt to export 
goods improperly.  
Answer  
As per section 113 of the Customs Act, 1962, goods attempted to be exported improperly are 
liable to confiscation.  Further, section 114 stipulates that any person who, in relation to any 
goods, does or omits to do any act, which act, or omission would render such goods liable to 
confiscation under section 113, or abets the doing or omission of such an act, shall be liable to 
penalty as under: 
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S.No. Goods Maximum Penalty 
1. In case of prohibited 

goods  
(a) Three times the value of the goods declared by 

the exporter  
    or 
(b) Value as determined under the Customs Act, 
whichever is greater 

2. In case of dutiable 
goods, other than 
prohibited goods 

(a) upto 10% of the duty sought to be evaded on 
such goods  

  or 
(b) ` 5,000, 
whichever is greater 
Further, such penalty will be subject to the 
provisions of section 114A. 
However, where such duty as determined under 
section 28(8) and the interest payable thereon under 
section 28AA is paid within 30 days from the date of 
communication of the order of the proper officer 
determining such duty, the amount of penalty liable 
to be paid by such person under this section shall be 
25% of the penalty so determined. 

3. In case of any other 
goods 

(a) Value of the goods declared by the exporter  
or 

(b) Value as determined under the Customs Act, 
whichever is greater. 

Question 18 
Write a short note on provisional release of goods, documents and things seized, pending 
adjudication. 

Answer 
According to provisions of Section 110A of Customs Act, 1962 any goods, documents or 
things that are seized under section 110 may, pending the order of the adjudicating authority, 
be released to the owner on taking a bond from him in the proper form with such security and 
conditions as adjudicating authority may require.  
Question 19 
Explain briefly the offences which are cognizable and bailable under section 104 of the 
Custom Act, 1962. 
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Answer 
As per section 104(4) of the Customs Act, 1962, following offences are cognizable offences: 
(a) offences relating to prohibited goods; or 
(b) offences relating to evasion or attempted evasion of duty exceeding ` 50 lakh.  
As per section 104(6) of the Customs Act, 1962, all offences under the Customs Act, 1962 are 
bailable offences. 
Question 20 
Mr. X is a dealer of smuggled goods. However, he himself does not import the goods. Duty 
has been demanded from Mr. X under sections 28 and 125(2) of the Customs Act, 1962 
although no smuggled goods have been seized from him.   
Discuss, with the help of a decided case law, if any whether such demand of duty is valid in 
law.  
Answer 
The issue involved in the given case is whether customs duty can be demanded under section 
28 and/or section 125(2) of the Customs Act, 1962 from a person dealing in smuggled goods 
when no such goods are seized from him.  Recently, the Karnataka High Court addressed this 
issue in the case of CCus. v. Dinesh Chhajer 2014 (300) ELT 498 (Kar.).  In the instant case, 
the High Court made the following significant observations:-  
(i) Section 28 applies to a case where the goods are imported by an importer and the duty is 

not paid in accordance with law, for which a notice of demand is issued on the person.  In 
case of notice demanding duty under section 125(2), firstly the goods should have been 
confiscated and the duty demandable is in addition to the fine payable under section 
125(1) in respect of confiscated goods.  Thus, notices issued under sections 28 and 
125(2) are not identical and fall into completely different areas. 

(ii) The material on record disclosed that the assessee did not import the goods but was only 
a dealer of the smuggled goods.  Therefore, there was no obligation cast on him under 
the Act to pay duty.  Thus, the notice issued under section 28 of the Act to the assessee 
is unsustainable as he is not the person who is chargeable to duty under the Act.  

(ii) Since no goods were seized, there could not be any confiscation and in the absence of a 
confiscation, question of payment of duty by the person who is the owner of the goods or 
from whose possession the goods are seized, does not arise.  

Based on the above observations, the High Court held that no duty is leviable against the 
assessee as he is neither the importer of the goods nor was in possession of any goods. 
In the given case, Mr. X is only a dealer of smuggled goods; he is not the importer of these 
goods and also no such goods have been seized from him.  Therefore, applying the ratio of 
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the above mentioned decision to the given situation, it can be concluded that customs duty 
under section 28 and/or section 125(2) of the Customs Act, 1962 cannot be demanded from 
Mr. X. 
Question 21 
Cargo Logistics Pvt. Ltd. (Cargo Logistics) is a duly appointed steamer agent of the vessel 
Queen Mary Utah.  110 containers of MS Scrap were imported in the said vessel by an Indian 
importer.  Cargo Logistics had affixed the seal on the said containers after stuffing and took 
charge of the sealed containers.  On the entry of the Vessel in India, Cargo Logistics filed the 
Import General Manifest and also dealt with the Customs Department for appropriate orders 
that had to be passed in terms of section 42 of the Customs Act, 1962.  Section 42 prescribes 
that no conveyance can leave without a written order.    

Customs Department, on finding that 40 of the said containers were empty, levied a penalty on 
Cargo Logistics under section 116 of the Customs Act, 1962 for short landing of the goods.  
Cargo Logistics is of the view that penalty for short landing of the goods can only be imposed 
on the person-in-charge of the vessel and not on a steamer agent.   

Discuss with the help of a decided case law, if any, whether penalty for short landing of goods 
can be imposed on the steamer agent of a vessel. 

Answer 
Section 116 of the Customs Act, 1962 imposes a penalty on the person-in-charge of the 
conveyance inter alia for short-landing of the goods at the place of destination and if the 
deficiency is not accounted for to the satisfaction of the Customs Authorities.  Section 2(31) of 
the Act defines “person-in-charge” to inter alia mean in relation to a vessel, the master of the 
vessel.  Section 148 of the Act provides that the agent appointed by the person-in-charge of 
the conveyance and any person who represents himself to any officer of customs as an agent 
of any such person-in-charge is held to be liable for fulfillment in respect of the matter in 
question of all obligations imposed on such person-in-charge by or under this Act and to 
penalties and confiscation which may be incurred in respect of that matter. 
The High Court in the case of Caravel Logistics Pvt. Ltd. v. Joint Secretary (RA) 2013 (293) 
ELT 342 (Mad.) has held that conjoint reading of sections 2(31), 116 and 148 of Customs Act, 
1962 makes it clear that in case of short-landing of goods, if penalty is to be imposed on 
person-in-charge of conveyance/vessel, it can also be imposed on the agent appointed by 
him.  The High Court observed that if the assessee affixed seal on containers after stuffing 
and took their charge, he stepped into shoes of/acted on behalf of master of vessel (the 
person-in-charge).   
Therefore, in the given case also penalty for short landing of goods can be imposed on Cargo 
Logistics Pvt. Ltd., the steamer agent of the vessel, Queen Mary Utah.  
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Question 22 
Duplicate Photocopier Ltd. imported old and used main frames of digital copy printers 
assemblies. The Commissioner assessed the goods and imposed penalty and redemption 
fine. The importer got the goods released by depositing the amount of duty, fine and penalty 
with a view to save cost of detention and demurrage as also to save goods from deterioration 
in value and quality. 

However, subsequent to the release of the goods, the importer filed an appeal with the 
CESTAT to reduce the quantum of fine and penalty. The CESTAT dismissed the appeal, on 
the ground that the importer had already got the goods released on payment of redemption 
fine and penalty. 

Discuss, whether the CESTAT was justified in dismissing the appeal with the help of a decided 
case law (if any). 

Answer 
No, the CESTAT was not justified in dismissing the appeal in the given case.   

The facts of the given case are similar to B. E. Office Automation Products Ltd. v. CCEx. 2014 
(300) ELT 486 (P & H) decided by High Court wherein it was held that mere payment of 
redemption fine in no way shrinks the right of the appellant to challenge not only confiscation 
but also imposition of redemption fine and final penalty. 

Further, payment of redemption fine by the importer for release of goods at the earliest in 
order to save cost of detention and demurrage as also to avoid further deterioration in value 
and quality of goods, cannot be said to be bad or improper. 

Exercise 

1. Discuss briefly the provisions in respect of mandatory penalty for short-levy or non-levy of duty in 
certain cases. 

2. Explain the provisions in respect of confiscation of a conveyance under section 115 of the 
Customs Act, 1962. 
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Settlement Commission 

Question 1 
Explain with reference to the Customs Act, 1962, the conditions to be fulfilled for filing 
application to Settlement Commission. 

Answer 
According to section 127B of the Customs Act 1962, the following conditions are to be fulfilled 
for filing an application for settlement of cases: 
(i) the applicant has filed a bill of entry, or a shipping bill, or a bill of export, or made a 

baggage declaration, or a label or declaration accompanying the goods imported or 
exported through post or courier, as the case may be, and in relation to such document 
or documents, a show cause notice has been issued to him by the proper officer. 

(ii) the additional duty accepted is more than ` 3 lakhs. 
(iii) the applicant has paid the additional amount of customs duty accepted by him alongwith 

interest due under section 28AA. 
(iv) the case is not pending with CESTAT or any Court. 
(v) the application does not relate to goods to which section 123 applies or to goods in 

relation to which any offence under the Narcotic Drugs and Psychotropic Substances 
Act, 1985 has been committed. 

(vi) the application is not for the interpretation of the classification of the goods under the 
Customs Tariff Act, 1975 

Further, application before Settlement Commission can be made only when adjudication is 
pending.   
Question 2 
Can an application for settlement be withdrawn?  
Answer 
Application once made cannot be withdrawn in case of settlement [Section 127B(4) of the 
Customs Act, 1962]. 
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Question 3 

` 50 lakh drawback was paid to M/s. Sun Export Ltd. Subsequently the Commissioner of 
Customs issued a show cause notice for recovery of the erroneously paid drawback. M/s. Sun 
Export Ltd. filed an application for settlement of case before the Settlement Commission. The 
Department disputed the jurisdiction of the Settlement Commission by contending that 
recovery of drawback did not involve levy, assessment and collection of customs duty as 
envisaged under section 127A(b) of the Customs Act. Discuss with the help of decided case 
whether the stand taken by the Commissioner is correct. 

Answer  

No, the stand taken by the Commissioner is not correct. The High Court, in case of Union of 
India v. Cus. & C. Ex. Settlement Commission 2010 (258) ELT 476 (Bom.), has concluded that 
the duty drawback or claim for duty drawback is nothing but a claim for refund of duty may be 
as per the statutory scheme framed by the Government of India or in exercise of statutory 
powers under the provisions of the Act. Hence, the Settlement Commission has jurisdiction to 
deal with the question relating to the recovery of drawback erroneously paid by the Revenue. 
Question 4 

Can the Settlement Commission entertain applications involving evasion of duty by fraudulent 
means and mis-declaration? Discuss 

Answer  

This issue has been addressed to by the High Court in the case of Tata Teleservices 
(Maharashtra) Ltd. v. Union of India 2006 (201) ELT 529 (Bom.).  In this case the assessee 
had evaded duty and had applied for settlement in the Settlement Commission.  The 
contention of the Department was that the companies or the persons, who evaded the 
customs duty fraudulently, could not avail of the benefit of approaching the Settlement 
Commission.  It was submitted by the Department that the Settlement Commission had a 
limited jurisdiction of accepting only the cases of short levy on account of misclassification or 
otherwise and not other cases.   

The High Court observed that the Settlement Commission had wide jurisdiction to entertain all 
kinds of settlement claim applications, with liberty to reject the same even at preliminary 
stage, depending upon the nature, circumstances and complexity of a case.  However, a case 
would be accepted by the Settlement Commission only if the mandatory requirements of: 

(i) filing Bill of Entry/Shipping Bill or a bill of export, or a baggage declaration, or a label or 
declaration accompanying the goods imported or exported through post or courier, as the 
case may be and issuance of a show cause notice in relation to such such document or 
documents .  
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(ii) making a full and true disclosure of duty liability which was not disclosed earlier before 
the proper officer and the manner in which such liability had been incurred and additional 
amount of customs duty accepted to be payable by the assessee and  

(iii) furnishing such other particulars as may be specified by the rules including the 
particulars of such dutiable goods in respect of which the assessee admits short levy on 
account of misclassification or otherwise of goods have been fulfilled.   

The High Court observed that the jurisdiction of the Settlement Commission was not restricted 
only to cases of short levy on account of misclassification or otherwise.  The object of 
introducing Chapter XIVA to the Customs Act, 1962 was to resolve all disputes so as to collect 
revenue for the department.  The High Court held that if interpretation of section 127B was 
restricted to mean only bona fide cases, then there would be no scope of unearthing revenue.  
It was pointed out by the High Court that earlier part of section 127B ibid laid down the 
jurisdiction and only the latter part dealt with the rules whereby certain details were to be 
provided.  Therefore, it was held by the High Court that the argument with regard to short levy 
due to mis-classification or otherwise was purely a procedural one and there was no need to 
decide the same. 

Note: This ruling has been maintained in Union of India vs. Bipin H Badani 2015 (326) ELT 25 
by the Supreme Court.  

Exercise 

1. State the circumstances under which an application will not be entertained by the Settlement 
Commission. 

2. Briefly explain the powers of the Settlement Commission under the Customs Act, 1962. 

3. When will a person be not entitled to apply for settlement under section 127B? Discuss with 
reference to the provisions of section 127L 
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Advance Ruling 

Question 1 
Can an application for advance ruling be withdrawn? If yes, state the time limit for withdrawal 
of such application? 

Answer  
Yes, application for advance ruling can be withdrawn within 30 days from the date of 
application [Section 28H(4) of the Customs Act, 1962]. 

Question 2 
Explain the term “joint venture in India’’ under the explanation to section 28E(c) of the 
Customs Act, 1962 for the purpose of advance ruling. 

Answer 
A joint venture in India can apply for advance ruling.  As per explanation to section 28E(c) of 
the Customs Act, 1962 the term "joint venture in India" means a contractual arrangement 
whereby two or more persons undertake an economic activity which is subject to joint control 
and one or more of the participants or partners or equity holders is a non-resident having 
substantial interest in such arrangement. Thus, in case of joint venture an application for 
advance ruling can be made only when one of the partners is non-resident. 
The collaboration would mean either technical or financial collaboration. Joint venture would 
mean participation by both persons. Residents in the country having joint venture with other 
residents are not given the benefit. 

Question 3 
Explain briefly if the Authority for Advance Rulings could entertain applications from residents 
with specific reference to section 28E(c) of the Customs Act, 1962.  

Answer 
Yes, the Authority for Advance Rulings (AAR) can entertain applications from residents also.  
Section 28E(c) of the Customs Act, 1962 includes the following within the definition of an 
applicant:  
(i) a joint venture in India, and 
(ii) a resident setting up a joint venture in India in collaboration with a non-resident; or 
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(ii) a resident falling within any such class or category of persons as the Central 
Government may by notification in the Official Gazette specify in this behalf. A Public 
Sector Company, a resident importing goods under Project Import Scheme, a resident 
public limited company, a resident private limited company and a resident firm have been 
notified so far in pursuance of aforementioned power.  Here, firm means a partnership 
firm and includes a limited liability partnership, a limited liability partnership which has no 
company as its partner, a sole proprietorship and a one person company. 

Question 4 
Briefly discuss the provisions of the Customs Act, 1962 regarding rejection of an application 
for advance ruling. 

Answer 
An advance ruling can be obtained only in respect of proposed activity and not in respect of 
existing activity.  Under section 28-I(2) of the Customs Act, an application for advance ruling 
may be rejected on the following grounds: 
(i) if the question raised is already pending in the applicant’s case before a customs officer, 

Appellate Tribunal or any Court. 
(ii) if the question raised is the same as in a matter already decided by the Appellate 

Tribunal or any Court. 
No application shall be rejected without giving an opportunity to the applicant of being heard.  
On rejection, reasons for such rejection shall be given in the order. 

Question 5 
What are the provisions made under the Customs Act, 1962, regarding personal hearing and 
order under advance ruling? 

Answer 
The provisions regarding personal hearing and order under advance ruling are contained in 
section 28-I of the Customs Act, 1962.  Section 28-I inter alia provides that if an application for 
advance ruling is received, the authority of advance ruling will examine the material submitted 
by the applicant or obtained by the authority and issue an order either allowing or rejecting the 
application.  However, no application shall be rejected unless an opportunity has been given 
to the applicant of being heard.   
Where an application is allowed, personal hearing can be given before the pronouncement of 
the advance ruling, if requested by the applicant.  Such hearing can be given to the applicant 
himself or to his duly authorised representative.  
Authority then pronounces its advance ruling within ninety days of the receipt of the 
application.  Copy of the order, signed by members of authority and certified in the prescribed 
manner is sent to the applicant and the Principal Commissioner of Customs or Commissioner 
of Customs. 
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Question 6 
Vaikunth, a non-resident intends to import certain goods, but has entertained some doubts 
about their classification.  Vaidehi, Vaikunth's friend, has obtained an ‘Advance Ruling' under 
Chapter VB of the Customs Act, 1962 from the Authority for Advance Rulings on an identical 
point.  Vaikunth proposes to follow the same ruling in his case.  Vaikunth has sought your 
advice as his consultant whether he could follow the ruling given in the case of Vaidehi.   
Explain with reasons. 

Answer 
According to section 28J of the Customs Act, 1962, the advance ruling shall be binding only 
on the applicant who has sought it.   
In the given problem, in view of the aforesaid provision, Vaikunth cannot make use of the 
advance ruling pronounced in the identical case of his friend, Vaidehi.  Vaikunth should obtain 
a ruling from the Authority of Advance Ruling by making an application under section 28H 
along with a fee of ` 2,500. 

Question 7 
Define ‘activity' in respect of advance ruling as per section 28E(a) of the Customs Act, 1962. 

Answer 
As per section 28E(a) of the Customs Act, 1962, “activity” means import or export and 
includes any new business of import or export proposed to be undertaken by the existing 
importer or exporter, as the case may be.  

Exercise 

1. What is advance ruling? In what matters can the advance ruling be obtained? 

2. State briefly as to who can make an application for advance ruling under the Customs Act, 1962? 

3. Describe the procedure involved in making an application for advance ruling. 
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Miscellaneous Provisions  

Question 1 
Write short note on “Rules & Regulations” with reference to Customs Act, 1962. 

Answer  
According to section 2(36) of the Act, “rules” means the rules made by the Central 
Government under any provision of this Act.  Section 156 of the Act gives the Central 
Government the general power to make rules. 
As per section 2(35) of the Customs Act, 1962, “regulations” means the regulations made by 
the Central Board of Excise and Customs (CBEC) under any provision of this Act.  The Board 
gets the authority to make regulations under section 157 of the Customs Act, 1962. 
While the rules are to be framed in consistence with the provisions of the Act, the regulations 
are subject to an additional limitation, i.e. they should not be contrary to the rules also. 
Rules have to be placed before the Parliament, while regulations framed by CBEC are not 
required to be placed before the Parliament.  However, both are “subordinate legislations” and 
are legally valid and enforceable.  
Question 2 
Explain briefly the provisions of the Customs Act, 1962 relating to the powers vested in the 
customs officers to take samples. 

Answer 
As per the provisions of section 144 of the Customs Act, the proper officer may, on the entry 
or clearance of any goods or at any time while such goods are being passed through the 
customs area, take samples of such goods in the presence of the owner thereof, for: 
(a)  examination or testing or, 
(b)  ascertaining the value thereof, or 
(c)  any other purposes of this Act 
After the purpose for which a sample was taken is carried out, such sample shall, if 
practicable, be restored to the owner, but if the owner fails to take delivery of the sample 
within 3 months of the date on which the sample was taken, it may be disposed of in such 
manner as the Principal Commissioner of Customs or Commissioner of Customs may direct.  
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No duty shall be chargeable on any sample of goods taken under this section which is 
consumed or destroyed during the course of any test or examination thereof. 
The purpose of taking samples is to determine correct classification of product and also to 
determine whether it is freely importable under Foreign Trade Policy or whether authorization 
is required for importing those goods. 
Question 3 
An importer imports goods from USA, but does not clear such goods from the port within the 
prescribed period of 30 days.  Resultantly, the imported goods are sold under the Customs 
Act, 1962 and sale proceeds applied for specified purposes as per section 150 of the Customs 
Act. Explain how will the balance of sale proceeds (left after being applied for the specified 
purposes) be disposed? 

Answer 
The balance sale proceeds left after being applied for the purposes specified under section 
150(2) shall be paid to the owner of the goods. However, where it is not possible to pay the 
balance of sale proceeds, if any, to the owner of the goods within a period of six months from 
the date of sale of such goods or such further period as the Principal Commissioner of 
Customs or Commissioner of Customs may allow, such balance of sale proceeds shall be paid 
to the Central Government. 
Question 4 
Explain the provisions relating to “service of order etc.” under section 153 of the Customs Act. 

Answer 
According to section 153 of the Customs Act 1962, any order or decision passed or any 
summons or notice issued under the Customs Act, shall be served by tendering the order, 
decision, summons or notice or sending it by registered post or by such courier as may be 
approved by the Principal Commissioner of Customs or Commissioner of Customs. If this is 
not possible, the order, decision, summons or notice shall be affixed on the notice board of the 
customs house. 
Question 5 
What are the different ways prescribed under section 142 of the Customs Act, 1962 in which 
the sums due to the Government can be recovered from any person? 

Answer 
The sums due to the Government can be recovered from any person in any of the following 
two ways:  
a.  Deducting the amount payable from any money owing to the defaulter which may be 

under the control of any Customs Officer. 
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b.  Detaining and selling goods belonging to such person, which are under the control of 
customs authorities; 

If amount cannot be recovered from such person in the manner provided in clause (a) and (b) 
above, recovery can be made in either of the following ways:- 
c.  Issuing a certificate to District Collector in whose district any property of the person is 

situated or where he resides or carries on his business. 
d.  Distraining and detaining any property (movable/immovable) belonging to the person and 

selling the same. 
e.  Recovering from successor by attaching and selling goods, materials, machinery, plant 

etc. transferred to successor in trade or business. 
f.  Recovering from a person other than from whom money is due, if that other person holds 

money for/on account of the first person. 
Question 6 
Briefly explain the provisions relating to creation of first charge on the property of the 
assessee, as provided under section 142A of the Customs Act, 1962. 

Answer 
Section 142A of the Customs Act, 1962 provides that any amount of duty, penalty, interest or 
any other sum payable under the Customs Act has a first charge on the property of the 
assessee or the person in default, save as otherwise provided in the following:- 
(i) Any sum payable under section 529A of the Companies Act, 1956. 
(ii) Any sum payable under Recovery of Debts Due to Banks and the Financial Institutions 

Act, 1993 
(iii) Any sum payable under the Securitization and Reconstruction of Financial Assets and 

the Enforcement of Security Interest Act, 2002. 
Question 7  
Whether the right of warehouse-keeper to recover the warehousing charges from the sale 
proceeds of the goods kept therein is superior to the right of the Revenue to recover custom 
duty?  Answer briefly, by referring to section 150(2)(b) of the Customs Act, 1962 and a 
decided case law, if any. 

Answer  
In the case of Associated Container Terminals Ltd. v. Union of India 2008 (226) E.L.T 169, 
Delhi High Court held that as per the words used in section 150(2)(b), the right of warehouse 
keeper to recover the warehousing charges from the sale proceeds appeared to be superior to 
the right of the Revenue to recover customs duty.  The Court noted the following words used 
in section 150(2)(b): “-----------and other charges, if any, payable in respect of goods sold ,to 
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the carrier, if notice of such charges has been given to the person having custody of the 
goods”. 
High Court observed that these words make it clear that it does not pertain to custom duty and 
refers to the payment of warehousing charges. So, it takes precedence over recovery of 
custom duty which is relatable to section 150(2)(e) of the Customs Act, 1962. 

Exercise 

1. State the provisions in the Customs Act, 1962, which govern the appearance by an authorised 
representative and the qualifications for such a person. 

2. When can the information in respect of certain persons be published? Discuss with reference to 
section 154B of the Customs Act, 1962? 

3. Differentiate between rules and regulations.  

4. Briefly explain the provisions of Section 147 of the Customs Act, 1962 relating to liability of 
principal and agent. 
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FOREIGN TRADE POLICY 

For the sake of brevity, Foreign Trade Policy has been referred to as FTP at many places in this 
Chapter. 
For the sake of brevity, Foreign Trade Policy has been referred to as FTP at many places in 
this Chapter. 

Question 1 
What do you understand by the term ‘Foreign Trade Policy’ (FTP)?  Which is the governing 
legislation for FTP?  Which Government authorities administer FTP in India? 

Answer 
Foreign Trade Policy is a set of guidelines or instructions issued by the Central Government in 
matters related to import and export of goods in India viz., foreign trade.  The FTP, in general, 
aims at developing export potential, improving export performance, encouraging foreign trade 
and creating favorable balance of payments position.   
In India, Ministry of Commerce and Industry governs the affairs relating to the promotion and 
regulation of foreign trade.  The main legislation concerning foreign trade is the Foreign Trade 
(Development and Regulation) Act, 1992 FT (D&R) Act.   
In exercise of the powers conferred by the FT (D&R) Act, the Union Ministry of Commerce and 
Industry, Government of India announces the integrated Foreign Trade Policy (FTP) in every 
five years with certain underlined objectives.  This policy is generally updated every year in 
April, in addition to changes that are made throughout the year.  
The FTP is formulated, controlled and supervised by the office of the Director General of 
Foreign Trade (DGFT), an attached office of the Ministry of Commerce & Industry, 
Government of India.  DGFT has several offices in various parts of the country which work on 
the basis of the policy formed by the headquarters at Delhi. 
Though the FTP is formulated by DGFT, it is administered in close coordination with other 
agencies.  Other important authorities dealing with FTP are: 
(i) Central Board of Excise and Customs (CBEC)   
(ii) Reserve Bank of India (RBI)  
(iii) State VAT Departments   
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Question 2  
Briefly explain as to how FTP is linked with excise and customs laws.  

Answer  
The Foreign Trade Policy is closely knit with the Customs and Excise laws of India.  However, 
the policy provisions per-se do not override tax laws.  The exemptions extended by FTP are 
given effect to by issue of notifications under respective tax laws (e.g., Customs Tariff Act, 
1975, Central Excise Act, 1944, Customs Act, 1962 etc.).  Thus, actual benefit of the 
exemption depends on the language of exemption notifications issued by the CBEC.   
In most of the cases the exemption notifications refer to policy provisions for detailed 
conditions.  Ministry of Finance/ Tax Authorities cannot question the decision of authorities 
under the Ministry of Commerce (so far as the issue of authorization etc. is concerned).   
Decision of Director General of Foreign Trade (DGFT) is final and binding in respect of (a) 
Interpretation of any provision of foreign trade policy or provision of Handbook of Procedures, 
Appendices, Aayat Niryat Forms (b) Classification of any item in ITC(HS).  

Question 3 
Enumerate the various matters in respect of which policies and regulations are framed under 
FTP.  

Answer  
Following issues are covered under FTP 2015-2020 - 

• General provisions regarding import and export of goods – Chapter 2 of FTP 2015-2020. 

• Export From India Scheme [MEIS and SEIS] to encourage exports of specified goods to 
specified countries and also export of services – Chapter 3 of FTP 2015-2020.  

• Duty Exemption and Remission Schemes [Advance Authorisation, DFIA and Duty 
Drawback Scheme and duty remissions schemes under central excise law] to enable 
exporters to import inputs without payment of customs duty – Chapter 4 of  
FTP 2015-2020. 

• Export Promotion Capital Goods (EPCG) scheme [to obtain capital goods without 
payment of customs duty/excise duty] – Chapter 5 of FTP 2015-2020.  

• EOU/EHTP/STP and BTP schemes – Chapter 6 of FTP 2015-2020.  

• Deemed Exports – Chapter 7 of FTP 2015-2020. 

• Quality Complaints and Trade Disputes – Chapter 8 of FTP 2015-2020. 
Policy in respect of Special Economic Zones [SEZ] is contained in SEZ Act, 2005 and Rules. 
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Question 4 
Briefly explain the salient features of Special Economic Zones.  

Answer  
The salient features of Special Economic Zones (SEZ) are as follows: 
(i) SEZ is deemed as a separate island outside India where inputs, capital goods and input 

services can be obtained without payment of duties and taxes such as customs duty, 
excise duty, central sales tax, State VAT and service tax. 

(ii) For the sheer objective of ensuring consistent development of SEZ, an exclusive Act 
namely Special Economic Zone Act, 2005 (hereinafter abbreviated as SEZ Act) was 
passed. The twin prime purposes of foregoing Act are to ensure smooth operations in 
SEZ as well as Single Window Clearance with a view to set up either an SEZ or a Unit in 
SEZ.  

(iii) All goods manufactured in SEZ are expected to be exported out of India. However, if 
cleared in DTA, normal import duty will become payable. 

(iv) An SEZ may be established under SEZ Act, either jointly or severally by the Central 
Government, State Government, or any person for manufacture of goods or rendering 
services or for both or as a Free Trade and Warehousing Zone.   

(v) SEZ could be set up for manufacturing goods, rendering of services, production, 
processing, assembling, trading, repair, re-making, re-conditioning and re-engineering, 
making of gold, silver and other articles of precious metals and jewellery.   

(vi) It shall be under the administrative control of the Development Commissioner.  All 
activities in the SEZ, unless otherwise specified, shall be carried out through self 
certification procedure.   

(vii) Supply of goods to SEZ from DTA are ‘exports’ and are entitled to export benefits.   
(viii) Any goods imported directly from outside India or procured from within India shall be 

allowed to be imported in SEZ without payment of customs duties. 

Question 5 
With reference to the provisions of FTP 2015-2020, discuss giving reasons whether the 
following statements are true or false: 
(i) If any doubt arises in respect of interpretation of any provision of FTP, the said doubt 

should be forwarded to CBEC, whose decision thereon would be final and binding. 
(ii) Authorization once claimed by an importer cannot be refused by DGFT.  
(iii) IEC is a unique 12 digit PAN based alphanumeric code allotted to a person for 

undertaking any export/ import activities. 

© The Institute of Chartered Accountants of India



16.4 Customs and Foreign Trade Policy 

(iv) Waste generated during manufacture in an SEZ Unit can be freely disposed in DTA on 
payment of applicable customs duty, without any authorization. 

(v) A Customs Clearance Permit (CCP) is required from DGFT in certain specific cases of 
import of gifts.   

Answer  
(i) False.  If any question or doubt arises in respect of interpretation of any provision of the 

FTP, said question or doubt ought to be referred to DGFT whose decision thereon would 
be final and binding. 

(ii) False.  No person may claim an Authorization as a right and DGFT shall have power to 
refuse to grant or renew the same in accordance with provisions of FT(D&R) Act, rules 
made thereunder and FTP.  

(iii) False.  IEC is a unique 10 digit code allotted to a person for undertaking export/ import 
activities.  

(iv) True.  Any waste or scrap or remnant including any form of metallic waste & scrap 
generated during manufacturing or processing activities of an SEZ Unit/ Developer/ Co-
developer are allowed to be disposed in DTA freely, without any authorization, subject to 
payment of applicable customs duty. 

(v) True.  A Customs Clearance Permit (CCP) for import of gifts is not required from DGFT if 
such goods are otherwise freely importable under ITC(HS).  Thus, only when the goods 
imported as gifts are not freely importable under ITC(HS), a CCP is required.   

Question 6 
Mr. A wants to import by air a laptop from USA.  Such laptop has been used by Mr. B - the 
seller for few months there.  Mr. A contends that he can freely import such laptop without any 
restriction/ authorization.  Examine the correctness of Mr. A’s claim in the light of the 
provisions of FTP 2015-2020. 

Answer 
Import of one laptop computer (notebook computer) is exempt from whole of the customs duty.  
Further, Foreign Trade Policy 2015-2020 provides that import of second hand laptop requires 
authorization.  
In view of above, Mr. A’s claim is not correct as second hand laptops can be imported only 
against an authorization. 
Question 7 
State in brief policy for import of samples. 
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Answer  
No authorisation is required for import of bona fide technical and trade samples. These are 
importable freely.  Samples upto ` 3,00,000 can be imported by all exporters without duty. 
Authorisation for import of samples is required only in case of vegetable seeds, bees and new 
drugs. Samples of tea upto ` 2,000 (CIF) per consignment will be allowed without 
authorization.  

Question 8 
CD Corporation, a merchant exporter, procured order of goods from a customer in USA.  It 
approached AB Corporation, a manufacturer, for execution of the said order.  The shipping 
bills relating to the consignment bear the name of CD Corporation.  Bank Realization 
Certificate, export order and invoice are also in the name of CD Corporation.  Comment 
whether AB Corporation would be deemed as the exporter under FTP.   

Answer 
The given scenario is a case of third-party exports.   
Third-party exports means exports made by an exporter or manufacturer on behalf of another 
exporter(s).  The conditions for being allowed as third-party exports under FTP are: 
(i) Export documents such as shipping bills shall indicate name of both manufacturing 

exporter/manufacturer and third party exporter(s).  
(ii) BRC, export order and invoice should be in the name of third party exporter. 
In the above case, though BRC, export order and invoice are in the name of CD Corporation 
(third party exporter), the shipping bill does not have the name of AB Corporation 
(manufacturer).  Therefore, AB Corporation will not be treated as the exporter in this case.  

Question 9 
Answer the following questions with reference to the provisions of Foreign Trade Policy: 
(i) FIintex Manufacturers manufactures goods by using imported inputs and supplies the 

same under Aid Programme of the United Nations.  The payment for such supply is 
received in free foreign exchange.  Can FIintex Manufacturers seek Advance 
Authorization for the supplies made by it?  

(ii) XYZ Ltd. has imported inputs without payment of duty under Advance Authorization.  The 
CIF value of such inputs is ` 10,00,000.  The inputs are processed and the final product 
is exported.  The exports made by XYZ Ltd. are subject to general rate of value addition 
prescribed under Advance Authorization Scheme.  No other input is being used by XYZ 
Ltd. in the processing.  What should be the minimum FOB value of the exports made by 
the XYZ Ltd. as per the provisions of Advance Authorization? 
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(iii) ‘A’ has used some duty paid inputs in its export products.  However, for the rest of the 
inputs, he wants to apply for the Advance Authorization.  Can he do so?  Explain. 

Answer 
(i) Supply to goods to UN or international organisations for their official use or supplied to 

projects financed by them are ‘deemed exports’. Advance Authorization can be issued for 
supplies made to such ‘deemed exports’. Therefore, Flintex Manufacturers can seek an 
Advance Authorization for the supplies made by it.   

(ii) Advance Authorization necessitates exports with a minimum of 15% value addition (VA).   
VA    = [(A – B)/B x 100] 
A = FOB value of export realized, B = CIF value of inputs covered by authorization.  
Therefore, the minimum FOB value of the exports made by XYZ Ltd. should be  
` 11,50,000.  

(iii) Yes, ‘A’ can do so.  In case of part duty free and part duty paid imports, both Advance 
Authorization and drawback will be available.  Drawback can be obtained for any duty 
paid material, whether imported or indigenous, used in goods exported, as per drawback 
rate fixed by DoR, Ministry of Finance (Directorate of Drawback).  Advance Authorization 
can be used for importing duty free material.  Drawback allowed must be mentioned in 
the application for Advance Authorization.  In such case, All Industry Brand Rates are not 
applicable. The manufacturer has to get specific brand rate fixed from Commissioner for 
these exported goods. 

Question 10 
State salient aspects of Advance authorisation for annual requirements to exporters. 
Answer  
Annual Advance authorisation would be issued to exporters having past export performance 
for at least two financial years, to enable them to import the inputs required by them on annual 
basis.  
Advance authorization for Annual Basis can be only on basis of SION and not on basis of ad 
hoc norms.  
Annual Advance Authorisation in terms of CIF value of imports will be granted upto 300% of 
FOB value of physical exports in preceding financial year and/or FOR value of deemed 
exports in preceding year or ` 1 crore, whichever is higher. 
Question 11 
Discuss the similarities and differences between Advance Authorization and DFIA (Duty Free 
Import Authorization) schemes. 
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Answer  
In both DFIA and Advance Authorization schemes, import of inputs, oil and catalyst which are 
required for export products are permitted without payment of customs duty. 
The differences between DFIA and Advance Authorisation schemes are as follows - 
(i) ‘Advance Authorisation’ is not transferable. DFIA is transferable after export obligation is 

fulfilled. 
(ii) Advance Authorisation scheme requires 15% value addition, while in case of DFIA, 

minimum 20% value addition is required. 
(iii) Advance Authorisation scheme is available to gem and jewellery sector but not DFIA. 
(iv) DFIA cannot be issued where SION (Standard Input Output Norms) prescribes actual 

user condition [as the material is transferable after fulfilment of export obligation]. 
(v) Advance Authorisation can be issued even if SION for that product is not fixed. DIFA can 

be issued only if SION has been fixed for that product to be exported. 

Question 12 
What are the salient features of Duty-Free Import Authorization Scheme (DFIA)?  Which duties 
are exempted under this scheme? 

Answer 
DFIA is issued to allow duty free import of inputs, oil and catalyst which are required for 
production of export product.  The goods imported are exempt ONLY from basic customs duty.  
Additional customs duty/excise duty, being not exempt, shall be adjusted as CENVAT credit as 
per DoR rules.   
DFIA shall be issued on post export basis for products for which SION have been notified.  
Separate DFIA shall be issued for each SION and each port. 
No DFIA shall be issued for an export product where SION prescribes ‘Actual User’ condition 
for any input.   
Holder of DFIA has an option to procure the materials/ inputs from indigenous 
manufacturer/STE in lieu of direct import against Advance Release Order (ARO)/ Invalidation 
letter/ Back to Back Inland Letter of Credit. However, DFIA holder may obtain supplies from 
EOU/EHTP/BTP/STP/SEZ units, without obtaining ARO or Invalidation letter. 
Drawback as per rate determined and fixed by Central Excise authority shall be available for 
duty paid inputs, whether imported or indigenous, used in the export product. 
DFIA or the inputs imported against it can be transferred after the fulfillment of the export 
obligation.  A minimum 20% value addition is required for issuance of DFIA except for items in 
gems and jewellery sector. 
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Question 13 
Two exporters namely, Red Sky Pvt. Ltd. and Black Night Pvt. Ltd. have achieved the status of 
Status Holders (One Star Export House) in the financial year 2015-16.  Both the exporters 
have been regularly exporting goods every year.  What would have been the minimum export 
performance of the two exporters to achieve such status? 
Both the exporters want to establish export warehouses in accordance with the applicable 
guidelines. What should be their export turnover to enable them to establish export 
warehouses? 

Answer  
Status Holders are business leaders who have excelled in international trade and have 
successfully contributed to country’s foreign trade.  All exporters of goods, services and 
technology having an import-export code (IEC) number shall be eligible for recognition as a 
status holder. Status recognition depends upon export performance**.  
In order to be categorized as One Star Export House, an exporter needs to achieve the export 
performance of 3 million US $ million [FOB/ FOR (as converted)] during current and previous 
three financial years.  Thus, export performance of Red Sky Pvt. Ltd. and Black Night Pvt. Ltd. 
would have been at least 3 million US $ million [FOB/ FOR (as converted)] during current and 
previous three financial years. 
Further, Two Star Export Houses and above are permitted to establish export warehouses. 
Therefore, Red Sky Pvt. Ltd. and Black Night Pvt. Ltd. can establish export warehouses in 
India only if they achieve the status of Two Star Export House and above.  In order to achieve 
said status, export performance of the exporters during current and previous three financial 
years should be as indicated below: 

Status Category 
Export Performance [FOB/FOR 
(as converted) value on US $ 
million 

Two Star Export House 25 
Three Star Export House 100 
Four Star Export House 500 
Five Star Export House 2,000 

Question 14 
Examine whether benefit of Service Exports from India Scheme (SEIS) can be availed with 
respect to notified services provided by service providers located in India in the current 
financial year in the following independent cases: 
(i) Net Foreign exchange earned by Mr. Aniket, a service provider, in the preceding financial 

year is USD 3,000. 
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(ii) X and Y Brothers, a firm of service providers, has earned net foreign exchange to the 
tune of USD 16,500 in the preceding financial year. 

(iii) Mr. Ishaan, a service provider, has earned net foreign exchange of USD 12,000 in the 
preceding financial year.  Out of this, USD 3,000 has been paid to Mr. Ishaan through the 
credit card of the foreign client.  

Note: All the above service providers have an active IEC at the time of rendering services.  
Answer 
In order to be eligible for duty credit scrip entitlement under SEIS:- 
(a) Service provider must be located in India. 
(b) It must provide only notified services in specified manner. 
(c) It must have an active IEC at the time of rendering such services for which rewards are 

claimed. 
(d) An individual service provider/Sole-proprietorship should have minimum net foreign 

exchange earnings of USD 10,000 and a service provider other than individual/Sole-
proprietorship should have minimum NFE of USD 15,000, in preceding financial year. 

Free foreign exchange earned through International Credit Cards and other instruments as 
permitted by RBI for rendering of service are also be taken into account for computation of 
NFE. 
In the light of the above provisions, the cases are examined as under: 
(i) Mr. Aniket is not eligible for SEIS Scheme as his net foreign exchange earnings are less 

than USD 10,000 (minimum limit for individuals).  
(ii) X and Y Brothers are eligible for the Scheme as their net foreign exchange earnings 

exceed the limit of USD 15,000 (minimum limit for firms).  
(iii) Foreign exchange earned through credit cards is counted for the purpose of computing 

the limit of minimum net foreign exchange required for being eligible to SEIS Scheme.  
Thus, Mr. Ishaan is eligible for SEIS Scheme.  

Question 15 
Answer the following questions with reference to the provisions of Duty Credit Scrips under 
Export from India Schemes under FTP 2015-2020. 
(i) Rishita provides services eligible for SEIS Scheme.  She wants to sell SEIS scrips 

earned by her. Can she do so? 
(ii) Can a manufacturer, instead of importing the inputs, source the same indigenously 

without payment of excise duty? 
(iii) An exporter was issued duty credit scrip dated 15.07.2015. What is the period within 

which he must utilize the scrip?  
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(iv) An exporter exported leather footwears through courier using e-commerce of value of  
` 24,000. Can he apply for duty credit scrips under Merchandise Exports from India 
Scheme (MEIS)? 

Answer 
(i) Yes.  The duty credit scrips and goods imported or domestically procured against them 

are freely transferable. 
(ii) Yes.  Utilization of duty credit scrip is permitted for payment of excise duty for 

procurement from domestic sources, of items permitted for imports under the duty credit 
scrips. 

(iii) The duty credit scrip will be valid for 18 months from date of issue. 
(iv) Yes. Exports of leather footwears through courier using e-commerce of FOB value of  

` 25,000 per consignment are eligible for MEIS. 
Question 16 
Mention the reward scheme provided under FTP which aims to compensate infrastructural 
inefficiencies and associated costs involved in the export of products produced in India.  
Discuss the basis of computation of reward under said scheme. How can the duty scrips 
issued under the Scheme be utilized?  
Answer  
The scheme is known as Merchandise Exports from India Scheme (MEIS). 
Objective of MEIS scheme is to offset infrastructural inefficiencies and associated costs 
involved in export of goods/products, which are produced/manufactured in India, especially 
those having high export intensity, employment potential and thereby enhancing India’s export 
competitiveness. 
Under MEIS, exports of notified goods/products to notified markets shall be eligible for reward 
at the specified rate(s).  Unless otherwise specified, the basis of calculation of reward would 
be: 
(i) on realised FOB value of exports in free foreign exchange,  

or 
(ii) on FOB value of exports as given in the Shipping Bills in free foreign exchange,  
whichever is less. 
These scrips can be used for payment of customs duties on import of inputs/goods including 
notified capital goods, payment of excise duties on domestic procurement of inputs/goods 
including capital goods, payment of service tax on procurement of services and payment of 
customs duty and fee. 

 

© The Institute of Chartered Accountants of India



  Foreign Trade Policy  16.11 

Question 17 
XP Pvt. Ltd., a manufacturer, wants to import capital goods in CKD condition from a foreign 
country and assemble the same in India.  The import of the capital goods will be under notified 
Project Imports.  The capital goods will be used for pre-production processes.  The final 
products of XP Pvt. Ltd. would be supplied in SEZ.  XP Pvt. Ltd. wishes to sell the capital 
goods imported by it as soon as the production process starts.  
XP Pvt. Ltd. seeks your advice whether it can avail the benefit of EPCG Scheme for importing 
the intended capital goods.  
Note – Base your opinion on the facts given above assuming that all other conditions required 
for being eligible to the EPCG Scheme are fulfilled in the above case.  

Answer 
Export Promotion Capital Goods Scheme (EPCG) permits exporters to import capital goods at 
zero customs duty or procure them indigenously without paying duty in prescribed manner.  In 
return, exporter is under an obligation to fulfill the export obligation.  Export obligation means 
obligation to export product(s) covered by Authorisation/permission in terms of quantity or 
value or both, as may be prescribed/specified by Regional or competent authority.  Exports to 
SEZ unit/developer/co-developer will be considered for discharge of export obligation of EPCG 
Authorization, irrespective of currency. 
The authorisation holder can either procure the capital goods (whether used for pre-
production, production or post-production) from global market or domestic market.  The capital 
goods can also be imported in CKD/ SKD to be assembled in India.   
An EPCG Authorization can also be issued for import of capital goods under Scheme for 
Project Imports notified by CBEC.  Export obligation for such EPCG Authorizations would be 6 
times of duty saved.  
However, import of capital goods is subject to ‘Actual User’ condition till export obligation is 
completed.  After export obligation is completed, capital goods can be sold or transferred. 
Therefore, based on the above discussion, XP Pvt. Ltd. can import the capital goods under 
EPCG Scheme.  However, it has to make sure that it does not sell the capital goods till the 
export obligation is completed. 
Question 18 
Explain salient features of post export EPCG scheme. 
Answer 
In EPCG scheme, first capital goods are imported without payment of customs duty and then 
export obligation is fulfilled. 
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In case of post export EPCG scheme, the capital goods are imported on full payment of 
applicable duties in cash. Later, basic customs duty paid on Capital Goods shall be remitted in 
the form of freely transferable duty credit scrips.  
These Duty Credit Scrips can be used for payment of applicable custom duties for imports and 
applicable excise duties for domestic procurement. All other provisions of EPCG Scheme 
apply to post export EPCG scheme also. 
Specific Export Obligation under this Scheme shall be 85% of the applicable specific EO  
[6 times of duty saved on capital goods imported under EPCG scheme to be fulfilled in 6 years 
reckoned from authorization issue date].  Average EO remains unchanged. 
Duty remission shall be in proportion to the Export Obligation fulfilled.  
The advantage of the scheme is that the exporter does not have any specific export obligation 
when he imports capital goods on payment of full customs duty. Later, he gets remission on 
the basis of exports made by him. 
Question 19 
With reference to the provisions relating to EOU, EHTP, STP, BTP & SEZ Schemes as 
contained in FTP, answer the following questions:  
(i) A unit intending to trade in handicrafts wants to set up an EOU.  Is it allowed?  
(ii) An EOU has started production after 4 years 10 months from the date of grant of Letter 

of Permission (LoP)/ Letter of Intent (LoI). Is it correct?  
(iii) A EOU wants to import a second hand capital goods which is prohibited under ITC (HS).  

Can it do so? 
Answer  
(i) No.  Units undertaking to export their entire production of goods and services (except 

permissible sales in DTA), may be set up under the Export Oriented Unit (EOU) Scheme, 
Electronics Hardware Technology Park (EHTP) Scheme, Software Technology Park 
(STP) Scheme or Bio-Technology Park (BTP) Scheme for manufacture of goods, 
including repair, re- making, reconditioning, re-engineering and rendering of services. 
Trading units are not covered under these schemes. 

(ii) No.  EOU/ BTP/ EHTP/ STPs should start production within 2 years from the date of 
grant of Letter of Permission (LoP)/ Letter of Intent (LoI).  In other words, LoP/ LoI have 
an initial validity of 2 years, by which time unit should have commenced production.  Its 
validity may be extended further up to 2 years by competent authority.  However, 
proposals for extension beyond four years shall be considered in exceptional 
circumstances, on a case to case basis by BoA.   

(iii) No.  Though an EOU is permitted to import duty free second hand capital goods, without 
any age limit, it cannot import capital goods that are prohibited items of import in the 
ITC(HS). 
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Question 20 
List some supplies which are ‘deemed exports’ for purpose of benefits under Foreign Trade 
Policy 2015-2020. 
Answer  
As per FTP 2015-2020, following are treated as deemed exports: 

• Supplies against Advance Authorisation/DFIA
• Supplies to EOU/STP/EHTP/BTP
• Supplies against EPCG authorization
• Supply of marine freight containers by 100% EOU
• Supplies to projects against International Competitive Bidding
• Supplies to projects where imports permitted at zero customs duty
• Supply to mega power projects
• Supplies to UN or International Organizations for their official use.
• Supplies to nuclear projects

Exercise 
1. Explain the salient features of Foreign Trade Policy.
2. Write a short note on ‘Board of Trade’.
3. What are the features of Advance Authorization Scheme? Enlist the items which can be

and which cannot be imported against Advance Authorization.
4. Discuss the benefits granted under FTP to Status Holders.
5. Explain the significant features of EPCG Scheme.  Which type of capital goods cannot be

imported under such Scheme?
6. Write short notes on the following with reference to the provisions relating to

EOU/EHTP/STP/BTP as contained in the FTP:
(i) Entitlement for supplies from DTA
(ii) Inter-unit transfer
(iii) Sale of unutilized material
(iv) Replacement/repair of imported/indigenous goods
(v) Exit from EOU Scheme

7. What is a Special Economic Zone? What does the SEZ rules provide for?
8. What is ‘deemed exports’? Which type of supplies are regarded as deemed exports?
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